STATEMENT OF PROCEDURAL HISTORY
On April 5, 1995 the Morris County Prosecutor's Office commenced an investigation
regarding the alleged sexual abuse of ___ a female, by defendant WC, which began when the
victim was five years of age. (Exhibit "A" - affidavit of Detective _____. The victim is
presently 22 years of age and at the time the sexual abuse began, the defendant was 45 years old.
On September 20, 1995 the Morris County Grand Jury indicted the defendant for acts of
aggravated sexual assault (first degree), acts of sexual assault (second degree), and endangering
the welfare of ______. (forth degree).
The investigation of the Morris County Prosecutor's Office disclosed that the defendant
took numerous photographs of the child victim, when she was between the ages of five and
fifteen years, in which she is shown to be nude and performing sexual acts with the defendant.
The victim estimated that during the course of the abuse the defendant took more than 1,000
photographs of her during the ten year period from 1977 thru 1987. The defendant frequently
displayed the photographs to the victim during that time stating "let's see how much you have
grown over the years."
On October 10, 1995 the defendant was arrested at his home in North Carolina. At the
time of his arrest, the defendant was discovered to be in possession of 35 photographs of the
victim which were taken of her by him during this period. In each of the photographs the victim
was naked and in several of the photographs the defendant was also present and he was engaged
in sexually abusive conduct with the victim.
Counsel for the defendant has sought discovery of the 35 photographs with were taken of
the victim by the defendant and which were in the sole and exclusive possession of the defendant
until such time as he turned them over the Morris County Prosecutor's Office. The State

previously agreed to provide copies of these photographs to the defendant, however, after further
consideration and consultation with the victim, the State has withdrawn its consent.
The Morris County Prosecutor's Office has agreed to make these 35 photographs
available to the defendant and to his counsel whenever they wish to view them. However, in
recognition of the rights of the victim and concern for her emotional well being, the State objects
to making copies of the photographs and releasing them to the defendant.
The victim, _____ is presently receiving psychological counseling as the result of the acts
of sexual abuse committed upon her by the defendant. The victim and her counselor have filed
certifications with the Court evidencing the psychological harm and humiliation she will suffer if
copies of these photographs are made and turned over to the defendant.
The victim has moved for a protective order to prevent the defendant from receiving
copies of the 35 photographs he took of the victim while she was a minor. The State joins in the
victim's motion and seeks a reconsideration of the Court's prior order which was essentially a
consent order permitting discovery.

STATEMENT OF FACTS
The victim and her family moved to ________, New Jersey when she was one year old.
They moved next door to the defendant and he soon became a close friend of the victim's family.
The defendant had no children and he lived with his wife who was diagnosed with multiple
sclerosis and suffered from alcoholism. The defendant was a regular guest at the victim's family
functions and had their full trust and confidence.

According to the affidavit filed by _____ of

the Morris County Prosecutors Office, interviews with witnesses disclosed that the defendant
constantly had neighborhood children at his house were he allowed them to play video games.
He also provided sodas for them, took them on fishing trips, gave them money and bought them
gifts. Witnesses interviewed indicated that the defendant would frequently take photographs of
some of the neighborhood children with a 35 mm camera. Witnesses describe the defendant as
"best friend."

The defendant's sexual abuse of the victim began when he was 45 years of age and ____
was five years old and in the first grade. Over the next ten years, the defendant engaged in
numerous acts of sexual abuse, including acts of sexual penetration and he often took
photographs of the victim and himself in which he was engaged in an act of sexual abuse.
A search warrant was issued for the defendant's home in North Carolina. He produced
and turned over to the police authorities 35 of the photographs of ____ which he had kept and
hidden. The authenticity of these photographs and the fact that they depict the victim and the
defendant are without question. To copy and distribute copies of these photographs to defendant
and to his counsel would offer little or no benefit to the defendant in preparing a defense to the
charges. However, to copy and distribute them will cause the victim continued and substantial
psychological harm.
In this application to the Court the victim seeks a recognition and consideration of her
rights as a crime victim and the fairness, compassion and respect to which she is entitled
pursuant to Article l, Para. 22 of the New Jersey Constitution.
LEGAL ARGUMENT

THE DEFENDANT SHOULD NOT BE PERMITTED
TO COPY THE 35 PHOTOGRAPHS WHICH HE TOOK
OF THE VICTIM BECAUSE THE VICTIM'S FEDERAL
AND STATE CONSTITUTIONAL RIGHTS TO PRIVACY
AND AS A CRIME VICTIM OUTWEIGH THE DEFENDANT'S
RIGHT OF SPECIFIC DISCOVERY

The defendant does not have a federal constitutional right to discovery in a criminal case.
Weatherford v. Bursey, 429 U.S. 545 (1977); Wardius v. Oregon, 412 U.S. 470 (1973); and
likewise, a defendant in a criminal matter may be denied discovery and access to information
without there being any violation of his state constitutional rights. See, e.g., State v. Cusick, 219
N.J. Super. 452 (App.Div. 1987), where the court held that the trial court's refusal to grant the

defendant access to files of the eight year old sexual assault victim maintained by the Division of
Youth and Family Services and child treatment center did violate the defendant's state or federal
right of due process or his state or federal right to confront witnesses under N.J.S.A. Const. Art.
1, par. 10 and U.S.C.A. Const. Amends. 6,5.
The defendant's rights of discovery in New Jersey are established pursuant to the Rules
Governing the Courts of the State of New Jersey. It is these rights which are contrasted in this
matter to the State Constitutional and statutory rights of the victim, T.F. See, N.J.S.A. CONST.,
Art.l, par. 22; N.J.S.A. 52:4B-36, et seq.
R.3:13-3(b) sets forth the defendant's rights of discovery in a criminal matter. This rule
should be liberally construed "to make the prosecutor's entire file available to the defendant . . .
subject, of course, to the State's legitimate and disclosed need for an appropriate protective
order." See R.3:13-3, Comment (l).
A defendant in a criminal prosecution is permitted by Court Rule to "inspect and copy . . .
books, papers, documents, or copies thereof, or tangible objects, which are within the possession,
custody or control of the prosecutor; . . ."
R.3:13-3(c) (5). This right to discovery is qualified and subject to the rights of the public and the
rights of the victim in the section of the court rule which provides for protective orders. R.3:133(f).
R.3:13-3(f) provides:
Upon motion and for good cause shown the court
may at any time order that the discovery or inspection
sought pursuant to this rule be denied, restricted, or deferred
or make such other order as is appropriate.
In determining the motion, the court may consider the following:
protection of witnesses and others from
physical harm, threats of harm, bribes, economic
reprisals and other intimidation; . . . any other
relevant considerations. Id.

This Rule of Court clearly recognizes that there are important policy
considerations which can limit or restrict the defendant's scope of discovery. One
of these policy considerations is the protection of the victim's right to privacy.
In State v. D.R.H., 127 N.J. 249 (1992), The New Jersey Supreme Court
was required to address the issue of the defendant's rights under the rules of
discovery as contrasted to the victim's right to privacy. In D.H.R., the defendant
was charged with aggravated sexual assault of a child. He moved for an order
compelling the victim to submit to a second physical examination. The Court
reversed the decision of the trial court and Appellate Division and denied the
defendant's request, holding that the defendant failed to establish a substantial
need for the second examination.
The Court in D.H.R. acknowledged that: "In general, a defendant in a
criminal case is entitled to broad discovery." Id. at 256. The Court, however,
cautioned:
Nevertheless, criminal discovery has
its limits. For example, defendants cannot
transform the discovery process into an unfocused,
haphazard search for evidence. . . . Another
significant limitation on defendants' discovery
rights is the chilling and inhibiting effect that
discovery can have on material witnesses who are
subjected to intimidation, harassment, or
embarrassment. Id. (citations omitted), (Emphasis supplied).
The Court determined that the defendant's right to discovery must be weighed against the
victim's "privacy interests". Id. at 257. In considering the victim's right to privacy, the Court
stated:
The potential harm in the form of emotional
trauma and mental distress is an acute concern with
respect to a child sex-abuse victim who is required

to be a witness in a criminal prosecution for a sexual
offense. Id. at 256.
The Court noted that the victim's father "recounted the humiliation, embarrassment, and
suffering endured by [the victim] from the abusive incidents,” Id. at 261; and in considering the
defendant's request for a physical examination, the Court determined that:
"Such an examination is inherently invasive
and the record indicates the likelihood that
it will engender significant emotional trauma
and mental distress to [the victim]. Id.
In D.H.R., the Court clearly recognized the significant consequences which the
defendant's discovery request could have upon the victim's emotional well being, stating:
However much weight one assigns to such
consequences, they should be avoided in
the absence of a substantial need by
defendant to subject [the victim] to an
examination that clearly outweighs whatever
detrimental effects the victim may suffer.

Id. at 261-62. (Emphasis supplied).
In the case at bar, while the defendant's discovery request to obtain copies of the 35
photographs differs from the physical examination request in D.H.R., nevertheless, the
consequences to T.F. are "inherently invasive" and she will suffer "significant emotional trauma
and mental distress".

See, D.H.R., 127 N.J. at 261.

The burden of the defendant is to

demonstrate to this court that his "substantial need" to obtain copies of these photographs clearly
outweighs whatever detrimental effects the victim may suffer."

Id. at 261-62. (Emphasis

supplied).
These photographs were taken by the defendant and he is the only individual who
possessed them prior to their seizure by the State. Having copies of these photographs will offer
no assistance to the defendant in his defense of these charges. There is no substantial need for
copies of these photographs. There is no need whatsoever by the defendant for copies of these
photographs.
Accordingly, in D.H.R. the New Jersey Supreme Court has placed a significant burden
upon the defendant to demonstrate a substantial need when he seeks to invade the victim's rights
to privacy in a discovery request. See also, State v. Michaels, 264 N.J. Super. 579 (App.Div
1993) where the court followed D.H.R. applying the "substantial need" test in criminal discovery
request involving charges of sexual abuse on a minor.
While the New Jersey Supreme Court in D.H.R. focused on the victim's right to privacy,
it made no reference to specific constitutional or statutory rights of privacy of the victim. These
rights, nevertheless, do exist and must be considered when the asserted rights of the defendant
come in conflict with the interests of the victim. For example, every victim of a crime has a right
of privacy which is protected by the Federal constitution. Griswold v. Connecticut, 381 U.S.
479, 483 (1965); and this Constitutional privacy right of the victim has been recognized in
criminal prosecutions. See, e.g., United States v. Galloway, 963 F.2d 1388, 1390 (10th Cir.
1990).

In addition to her Federal Constitutional right to privacy, _____ is entitled to the rights
and remedies afforded to crime victims under the Constitution, statutes, rules and regulations and
judicial decisions of the State of New Jersey. See, N.J.S.A., CONST., Art.I, Par. 22; N.J.S.A.
52:4B-34, et seq.
New Jersey was the eighth state in this country to afford crime victims specific
constitutional protections. Article I, Paragraph 22 of the New Jersey Constitution (hereinafter
the Victim's Rights Amendment), became law on December 5, 1991. The Victims' Rights
Amendment established certain rights for crime victims which are guaranteed "as a matter of
State Constitutional imperative" along with such further constitutionally recognized and
protected "rights and remedies as may be provided by the Legislature. See, N.J.S.A. CONST.
Art. 1, Par. 22 and Interpretive Statement.
Prior to the Victim's Rights Amendment, the rights of crime victims in New Jersey were
set forth in the "Crime Victim's Bill of Rights", N.J.S.A. 52:4B-34, et. seq. This legislation,
which requires, inter alia, that victims of crime be treated with "dignity and compassion by the
criminal justice system." and be "free from intimidation", became law in 1985. See N.J.S.A.
52:4B-36.
The 1985 "legislative findings and declarations" to the "Crime Victim's Bill of Rights"
sets forth a clear and convincing statement of the intent and purpose behind the crime victim's
legislation to recognize and respect the rights of crime victims:
The Legislature finds and declares that
without the participation and cooperation
of crime victims and witnesses, the criminal
justice system would cease to function. The
rights of these individuals should be given
full recognition and protection. The Legislature
has the responsibility to enhance and protect
the necessary role of crime victims and witnesses
in the criminal justice process. In furtherance
of this, the improved treatment of these persons
should be assured through the establishment of
specific rights. These rights are among the
most fundamental and important in assuring public

confidence in the criminal justice system."
See N.J.S.A. 52:4B-35. (Emphasis Supplied).

On November 5, 1991 at the general election, the voters of the State of New Jersey
approved Article I, Paragraph 22 of the New Jersey Constitution which recognizes and
establishes the "rights of victims of crime". This constitutional provision became the first
amendment to the 1947 New Jersey Constitution in the area of human and personal rights. It was
the result of considerable effort on the part of legislators, prosecutors, crime victims and various
individuals who sought to bring fairness and equity into the criminal justice system in the State
of New Jersey.
Article I, Paragraph 22 of the New Jersey Constitution provides:
A victim of crime shall be treated with
fairness, compassion and respect by the criminal
justice system. A victim of a crime shall not be
denied the right to be present at public judicial
proceedings except when, prior to completing
testimony as a witness, the victim is properly
sequestered in accordance with law or the Rules
Governing the Courts of the State of New Jersey.
A victim of a crime shall be entitled to those rights
and remedies as may be provided by the Legislature.
For the purposes of this paragraph, "victim of a crime: means:
a) a person who has suffered physical
or psychological injury or has incurred loss of or
damage to personal or real property as a result
of a crime or an incident involving another person
operating a motor vehicle while under the influence
of drugs or alcohol, and b) the spouse, parent, legal
guardian, grandparent, child or sibling of the
decedent in the case of a criminal homicide.
The interpretive Statement to the Concurrent Resolution adopted by both Houses of the
New Jersey State Legislature regarding the Constitutional Amendment provided:
Although this amendment is not intended in any way
to deny or infringe upon the constitutional
rights of any person accused of a crime, it is designed
to place victims on an equal footing by guaranteeing

certain fundamental rights as a matter of State
Constitutional imperative (Emphasis supplied).

The Victims' Rights Amendment was a part of the national victim rights movement
which was, at the time, and continues to move with significant measure throughout the United
States. In addition, it was a direct response to the many reports of the mistreatment of crime
victims in New Jersey and the continued practice of excluding victims from the courtroom
during court proceedings.
The effect of the Victims' Right Amendment in New Jersey has been substantial in that
there has been a clearly recognizable effort on the part of the executive, legislative and judicial
branches of our State government to provide "fairness, compassion and respect" to crime victims
and to continually reinforce the legislative intent under the Crime Victim's Bill of Rights that
"these rights are among the most fundamental and important in assuring public confidence in the
criminal justice process." N.J.S.A. 52:4b-35. See, e.g., State in Interest of O.G., 274 N.J. Super.
182 (Ch. 1993); State v. Gonzalez, (A-3912-88T4, App.Div., decided June 3, 1991),
(unpublished opinion - attached as Exhibit "B"), where the court rejected the defendant's
argument that the trial judge erred in permitting the female sexual assault victim to remain in the
courtroom at the conclusion of her testimony, stating:

We do not turn to the issue because it
has any merit, . . . Instead, we do so
to compliment Judge Dios on the wisdom
of allowing the victim to remain.
Insensitivity to a victim's concerns can
only cause disrespect for the judicial system.
Here, Judge Dios prevented the potential
for any disrespect and acted in a manner
that can only draw accolades." Id. at 5.
The issue of sensitivity to crime victims and the restrictions placed on the release of
discovery material has received considerable attention among legal writers in the past several
years. See, e.g., The Victim's Right To Privacy: Imperfect Protection From The Criminal

Justice System, 8 ST. JOHN'S J. LEGAL COMMENT. 205 (Fall, 1992); Raped Once, But
Violated Twice: Constitutional Protections Of A Rape Victim's Privacy, 66

ST. JOHN'S LAW REV. 151 (1992); Comment, Arizona Criminal Procedure After The Victims'
Bill Of Rights Amendment:

Implications Of A Victim's Absolute Right To Refuse A

Defendant's Discovery Request, 23 ARIZ. ST. L.J. 831 (1991).
In State v. Rolling, 1994 WL 722891 (Fla. Cir. Ct.) the State Attorney in a murder
prosecution filed a motion requesting the non-disclosure of certain photographs and videotapes
which depicted the victims both at the murder scene and in the autopsy room. The motion was
supported by affidavits of family members of the victims expressing their belief that they would
suffer future harm by further disclosure of these photographs and that their rights of privacy
would be thereby violated. Id. at 1. The media not only requested to view these photographs but
also to copy them. While this case examined the victim's right to privacy versus the public's
right to know, it's significance lies in the sensitivity and respect which the court gave to the
rights of the victims.
The court in Rolling fashioned a remedy in which it made the photographs available for
inspection but barred the copying of them based upon the victims' and the victims' survivors'
constitutional right to privacy. In recognizing and protecting the victims' right of privacy the
court referred to the "direct trauma, sorrow and humiliation which they might suffer" by
permitting the copying and publication of these photographs. Id. at 4. In balancing the victim's
right to privacy against the policy of disclosure, the court concluded:
In that balance, the less the information
tends to open governmental operation to public
view and the greater the intrusiveness of disclosure
of personal information on this lessened right to
privacy, the more the pendulum swings to prohibition
of disclosure; . . ." Id. at 5.

As a victim of a crime, _____ is not just a "faceless stranger", South Carolina v. Gathers,
490 U.S. 805, 821, 109 S.Ct. 2207, 2216 (1989), (O'Connor, J. dissenting). She is a young
woman, who, as a child, had the innocence of her youth robbed from her by the defendant. And
these 35 photographs which the defendant kept within his exclusive possession for the past 17
years continue to be a tangible and haunting reminder of the control the defendant once had over
her. By allowing him to obtain copies of his illegal deeds is tantamount to giving this control
back to him.
In his concurring opinion in Payne v. Tennessee, III S.Ct. 2597 (1991), Justice Souter
stated:
Just as defendants know that they are not
faceless human ciphers, they know that their
victims are not valueless fungibles, and
just as defendants appreciate the web of
relationships and dependencies in which
they live, they know that their victims
are not human islands, . . ." Id., at 2615-2616.
(Souter, J. concurring).
The attached certification of _____. (Exhibit "C") and the separate certification of her
counselor, Felice Walker, clearly demonstrate that ______’s Federal Constitutional right to
privacy and her State Constitutional and statutory rights as a crime victim overwhelmingly
outweigh any claim of the defendant to make copies of the 35 photographs. While the defendant
has no substantial need to have copies of these photographs, the victim does have a substantial
personal need to prevent these photographs from causing her further emotional harm.
The State Constitution requires that, because she is an innocent victim of crime, the
criminal justice system must treat her with "fairness, compassion and respect." If these words
have any meaning at all in this proceeding, then the protective order should issue.
CONCLUSION
Based on the foregoing it is respectfully requested that the defendant be denied copies of
the 35 photographs taken by him of the victim.
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