148 U. Pa. L. Rev. 743
University of Pennsylvania Law Review
January, 2000
Article
*743 THE INFLUENCE OF AMICUS CURIAE BRIEFS ON THE SUPREME COURT
Joseph D. Kearney [FNd1]; and Thomas W. Merrill [FNdd1]
Copyright © 2000 University of Pennsylvania; Joseph D. Kearney; and Thomas W.
Merrill

Introduction and Overview ............................................ 744
I. The Rising Tide of Amicus Curiae Briefs .............................. 751
A. The Level of Amicus Curiae Activity, 1946-1995 .................. 751
B. Citation and Quotation of Amicus Briefs, 1946-1995 .............. 757
II. The Open Door Policy Toward Amicus Briefs ............................ 761
III. Previous Studies of the Influence of Amicus Briefs on Supreme
Court Outcomes ..................................................... 767
IV. Three Models of Judging and Their Implications for Amicus Briefs ..... 774
A. The Legal Model ................................................. 775
B. The Attitudinal Model ........................................... 779
C. The Interest Group Model ........................................ 782
V. An Empirical Study of the Influence of Amicus Briefs ................. 787
A. The Overall Success Rates of Amicus Filers ...................... 789
B. Disparities in Amicus Support ................................... 793
C. The Impact of Amicus Brief Quality .............................. 801
1. Success Rates of Institutional Litigants ...................... 801
2. Success Rates of Cited Briefs ................................. 811
3. Success Rates of Briefs Filed by More Experienced Lawyers ..... 813
D. Interpretation of Results ....................................... 815
VI. Reconsidering the Rising Tide of Amicus Briefs ....................... 819
Conclusion ........................................................... 828
Appendix A: Cases with Twenty or More Amicus Briefs, 1946-1995 ....... 831
Appendix B: Data-Gathering Methodology ............................... 835
Appendix C: Statistical Analysis ..................................... 847
*744 Introduction and Overview
The last century has seen little change in the conduct of litigation before the United States
Supreme Court. The Court's familiar procedures--the October Term, the openinganswering-reply brief format for the parties, oral argument before a nine-member Court-remain essentially as before. The few changes that have occurred, such as shortening the
time for oral argument, have not been dramatic.

In one respect, however, there has been a major transformation in Supreme Court
practice: the extent to which non-parties participate in the Court's decision-making
process through the submission of amicus curiae, or friend-of-the-court, briefs.
Throughout the first century of the Court's existence, amicus briefs were rare. [FN1]
Even during the initial decades of this century, such briefs were filed in only about 10%
of the Court's cases. [FN2] This pattern has now completely reversed itself. In recent
years, one or more amicus briefs have been filed in 85% of the Court's argued cases.
[FN3] Thus, at the close of the twentieth century, cases without amicus briefs have
become nearly as rare as cases with amicus briefs were at the beginning of the century.
*745 Attitudes within the legal community about the utility and impact of amicus briefs
vary widely. Perhaps the most common reaction among lawyers and judges is moderately
supportive. Amicus briefs, it is said, can provide valuable assistance to the Court in its
deliberations. [FN4] For example, they can present an argument or cite authorities not
found in the briefs of the parties, and these materials can occasionally play a critical role
in the Court's rationale for a decision. [FN5] Alternatively, these briefs can provide
important technical or background information which the parties have not supplied.
[FN6] Those sharing this perspective can point to the frequent citation of amicus briefs in
the Justices' opinions in support of the supposition that the Court often finds such briefs
helpful. [FN7]
Other members of the legal community, however, offer a much more negative assessment
of amicus briefs. For example, Chief Judge Richard Posner of the Seventh Circuit has
written that the amicus briefs filed in his court provide little or no assistance to judges
because they largely duplicate the positions and arguments advanced by the parties.
[FN8] Those who share this assessment regard such filings as *746 largely a nuisance-imposing unwarranted burdens on judges and their staffs with few, if any, mitigating
benefits. According to those who harbor this negative assessment, the judicial system
would be improved if amicus filings were prohibited or at least sharply curtailed. [FN9]
Justice Scalia recently offered a third perspective on the widespread filing of amicus
briefs. The occasion was Jaffee v. Redmond, [FN10] where the Supreme Court
recognized a "psychotherapist's privilege" under Rule 501 of the Federal Rules of
Evidence. In a dissenting opinion joined in part by Chief Justice Rehnquist, Justice Scalia
offered the following observation:
In its consideration of this case, the Court was the beneficiary of no fewer than 14 amicus
briefs supporting respondents, most of which came from such organizations as the
American Psychiatric Association, the American Psychoanalytic Association, the
American Association of State Social Work Boards, the Employee Assistance
Professionals Association, Inc., the American Counseling Association, and the National
Association of Social Workers. Not a single amicus brief was filed in support of
petitioner. That is no surprise. There is no self-interested organization out there devoted
to pursuit of the truth in the federal courts. The expectation is, however, that this Court
will have that interest prominently--indeed, primarily--in mind. Today we have failed that
expectation, and that responsibility. [FN11]
Justice Scalia's reference to "self-interested organizations" and his lack of surprise in
finding no amicus arguing against creation of an evidentiary privilege suggest that amicus
briefs reflect a form of interest group lobbying directed at the Court. His remarks further
suggest, *747 in keeping with the interest group theory of politics, [FN12] that well-

organized interest groups will be more likely to file amicus briefs than will diffuse and
poorly organized interests. Most significantly, Justice Scalia intimates that the overrepresentation of well-organized interest groups through amicus filings may have an
influence on the outcomes reached by the Court. He at least suggests that this is what
happened in Jaffee, in which the highly disproportionate amicus support for the
respondent may have sent a clear signal to the Court that a decision recognizing a
psychotherapist's privilege would more likely receive acclaim from organized groups
than one rejecting such a privilege.
The critical but unstated variable that divides these different perspectives is the model of
judicial decision making adopted by each commentator. Each of the three positions
corresponds to a different model of judging, which in turn suggests a different pathway of
influence that amicus briefs may have on the outcomes reached by courts. [FN13]
The first or moderately supportive view of amicus briefs implicitly *748 adopts the
conventional legal model of judicial decision making. Under this model, judges are
regarded as seeking to resolve cases in accordance with the requirements of law, as
understood by professional actors in the legal community. Amicus briefs are assumed to
have an impact on this process insofar as they contain new information--legal arguments
and background factual material--that would be relevant to persons seeking the correct
result in light of established legal norms.
The second or sharply negative view is often associated with what political scientists call
the "attitudinal model" of judicial behavior. [FN14] This model posits that judges have
fixed ideological preferences, and that case outcomes are a product of the summing of the
preferences of the participating judges, with legal norms serving only to rationalize
outcomes after the fact. Under this view, amicus briefs should have little or no impact on
the outcomes reached by a court, because each judge's vote in a case is assumed to be the
product of his or her preestablished ideological preferences with respect to the issue
presented. A judge can obtain all the information needed to determine his or her vote, the
attitudinal model would suggest, by reading the "Question Presented" and the statement
of facts contained in the parties' briefs. To the extent that amicus briefs provide additional
legal arguments and factual background, under this model they offer information of no
relevance to judges.
The third view, which we have extrapolated from Justice Scalia's comments in Jaffee,
implicitly adopts an interest group theory of the judicial process. In contrast to the
attitudinal model, the assumption here is that judges do not have strong ideological
preferences about most issues. Rather, they are empty vessels who seek to decide cases so
as to reach those results supported by the most influential groups in society that have an
interest in the question at hand. Amicus briefs on this view should be important to the
judicial process because of the signals that they convey about how interested groups want
particular cases decided. If, as in Jaffee, the groups filing amicus briefs all want a case to
come out a certain way, this tells the judges how to rule if they want to secure the
approval of organized groups.
The question of how amicus briefs influence judicial outcomes is one as to which, in
principle, empirical information can be gathered. *749 Unfortunately, when courts devise
policies regarding the filing of amicus briefs, and when lawyers advise clients about
filing such briefs, they almost always proceed on the basis of anecdotal information or
recent episodes that may be unrepresentative of the larger universe of amicus curiae

participation. What is worse, this highly fragmentary information may be processed
through a perceptual lens based on a particular implicit model of judging, which model,
again, is untested and may or may not be a reliable guide to underlying realities.
In this Article, we present empirical evidence designed to enhance our understanding
about the impact of amicus curiae briefs on the Supreme Court and therefore also about
the validity of different models of judging. To this end, we have assembled a large
database consisting of fifty years of Supreme Court merits decisions--every argued case
from the 1946 Term through the 1995 Term. For each decision, we recorded, among
other things, the outcome of the case, the number of amicus briefs supporting the
petitioner, the number supporting the respondent, and whether certain key institutional
litigants filed amicus briefs in the case. [FN15] We then analyzed these data using
standard statistical techniques to try to differentiate between different hypotheses about
the influence of amicus briefs on judicial behavior.
Briefly, our principal findings are as follows. First, our study shows conclusively that the
incidence of amicus curiae participation in the Supreme Court has increased dramatically
over the last fifty years. While the number of cases that the Court has disposed of on the
merits has not appreciably increased during this time (indeed it has fallen in recent years),
the number of amicus filings has increased by more than 800%.
In terms of the influence of amicus briefs on outcomes, our study uncovers a number of
interesting patterns. We find that amicus briefs supporting respondents enjoy higher
success rates than do amicus briefs supporting petitioners; that small disparities of one or
two briefs for one side with no briefs on the other side may translate into higher success
rates but larger disparities do not; that amicus briefs cited by the Court appear to be no
more likely to be associated with the winning side than briefs not cited by the Court; and
that amicus briefs filed by more experienced lawyers may be more successful than briefs
filed by less experienced lawyers. Among institutional litigants that appear frequently
before the Court, we confirm the finding of other *750 researchers that the Solicitor
General, who represents the United States before the Supreme Court, enjoys great success
as an amicus filer. We also track the amicus records of the American Civil Liberties
Union ("ACLU"), the American Federation of Labor-Congress of Industrial
Organizations ("AFL- CIO"), and the States, and find that they enjoy some success as
amicus filers, although less than the Solicitor General.
We cautiously interpret these results as providing more support for the legal model than
for either the attitudinal or interest group models. Contrary to what the attitudinal model
would predict, amicus briefs do appear to affect success rates in a variety of contexts.
And contrary to what the interest group model would predict, we find no evidence to
support the proposition that large disparities of amicus support for one side relative to the
other result in a greater likelihood of success for the supported party. In fact, it appears
that amicus briefs filed by institutional litigants and by experienced lawyers--filers that
have a better idea of what kind of information is useful to the Court--are generally more
successful than are briefs filed by irregular litigants and less experienced lawyers. This is
consistent with the legal model's prediction that amicus briefs have an influence to the
extent they import valuable new information. Moreover, the greater success associated
with amicus briefs supporting respondents can be explained by the supposition that
respondents are more likely than petitioners to be represented by inexperienced lawyers
in the Supreme Court and hence are more likely to benefit from supporting amici, which

can supply the Court with additional legal arguments and facts overlooked by the
respondents' lawyers.
The Article is organized as follows. Part I provides an overview of amicus curiae activity
in the Supreme Court over the last fifty years, tracking the increase in amicus filings and
in the Court's citation and quotation of such briefs. Part II traces the emergence of the
Court's open door policy toward amicus filings starting in the late 1950s, and the impact
of this policy on the frequency of amicus filings. Part III reviews the conflicting results of
previous studies that have sought to measure the influence of amicus briefs on the
Supreme Court. Part IV posits three models of judicial behavior that underlie
commentary about amicus curiae briefs and sets forth the hypotheses about amicus
influence associated with each model. Part V summarizes the major findings of our
empirical survey. Part VI closes with some reflections on the factors that may account for
the surge in amicus curiae activity in the Supreme Court in the last fifty years.
*751 I. The Rising Tide of Amicus Curiae Briefs
Amici curiae today play an integral role in Supreme Court litigation. In this Part, we offer
a statistical overview of how the frequency of amicus participation has changed in the last
fifty years to the point where amicus briefs have become an everyday occurrence in
Supreme Court practice. We also provide a comprehensive survey of the incidence of
citation and quotation of amicus briefs by the Justices. Previous studies have provided
partial descriptions or intimations of these phenomena. Our study confirms these
accounts and fills in the details.
A.The Level of Amicus Curiae Activity, 1946-1995
The phenomenon of increasing amicus participation in the Supreme Court was not
evident to all while it was taking shape. Writing in the 1960s, Nathan Hakman was able
to argue that amicus curiae influence on the Supreme Court was exaggerated--an example
of "Political Science Folklore," as he put it. [FN16] Hakman found that participation of
interest groups as amici curiae had modestly increased after World War II, [FN17] but he
insisted that organized interest groups "appear to play a relatively minor role in Supreme
Court decision making." [FN18] A more comprehensive study completed in 1971 found
clear evidence of increasing amicus curiae participation between 1920 and 1966, though
still in far fewer than half of the cases overall. [FN19] By 1982, it was apparent that a
major shift was underway. Karen O'Connor and Lee Epstein reported that for the period
from 1970 to 1980, amicus participation had risen to three times the level of the World
War II era. [FN20] Most recently, Andrew Koshner has documented a continuing and
steady increase in the overall percentage of cases with at least one *752 amicus brief
from 1950 to 1994. [FN21]
Our study, which provides a complete assessment of amicus activity for nearly the entire
post-War period, shows conclusively that a major reorientation in practice has taken
place. Amicus participation has risen dramatically over the last fifty years. [FN22] The
point can be conveyed, as in Figure 1, by a simple examination of the number of amicus
briefs filed in each of the five decades of our study. The Court received some 4907
amicus briefs in the last decade (1986-1995), as opposed to 531 briefs in the first decade
(1946-1955)-- an increase of more than 800%. [FN23]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE

*753 The increase in amicus briefs is equally impressive when expressed in terms of the
percentage of total argued cases. Although the number of cases set by the Court for oral
argument increased during the first four decades, in the most recent decade it has fallen
back to a level closer to that of the 1946-1955 period. [FN24] The percentage of argued
cases with one or more amicus briefs, however, has marched ever higher throughout our
study period. As shown in Figure 2, whereas one or more amicus curiae briefs were filed
in 23% of argued cases in the decade from 1946 to 1955, this figure rose steadily and
steeply to 85% of argued cases in the most recent decade, 1986 to 1995. [FN25]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*754 Another measure of the intensity of amicus participation is the number of amicus
briefs per argued case. The mean (average) number of briefs per case has also shot up in
the last fifty years. Expressed in terms of total cases, the mean has increased from about
0.50 per case to 4.23 per case over the course of the five decades. Perhaps more
instructively, when expressed in terms of the cases in which one or more amicus briefs
were filed, the mean number of amicus briefs per case has also multiplied, going from
2.12 in the first post-War decade to 5.00 in the most recent period. [FN26]
Arguably, the mean number of briefs per case provides a misleading picture of the
intensity of amicus participation, given that (as we discuss below) a small number of
cases attract unusually high numbers of amicus briefs. However, looking at the cases
where there is some amicus activity, the median number of briefs jumps from one to three
over the period of our study. [FN27] Thus, not only are more cases attracting amicus
filings, but it is clear that the intensity of participation--whether measured in terms of the
mean or median numbers of briefs per case--is also rising.
The phenomenon of certain cases attracting extraordinarily large numbers of amicus
briefs warrants special comment. The phenomenon is not entirely new; earlier landmark
decisions such as Brown v. Board of Education, Baker v. Carr, and Furman v. Georgia
also drew above-average numbers of amicus filings. [FN28] As with other aspects of
Supreme Court amicus curiae practice, however, the most recent decades have seen a
qualitative change in the number of cases attracting extraordinarily large numbers of
amicus filings. All of the cases that have attracted twenty or more briefs have come since
the twenty- fifth year of *755 our fifty-year study (i.e., since 1970). Indeed, no argued
case elicited more than thirty amicus briefs until the last twenty years of our study.
[FN29]
Most but not all of the thirty-four cases that have triggered twenty or more amicus briefs
during the fifty-year period of our study involve controversial social and political issues
such as abortion, affirmative action, free speech, church-state relations, and takings of
property. [FN30] The all-time record-setter in terms of amicus participation is Webster v.
Reproductive Health Services, [FN31] an abortion case which drew seventy-eight briefs-forty-six supporting the petitioner (the Attorney General of Missouri, who asked the
Supreme Court to overrule its decision in Roe v. Wade) and thirty-two supporting the
respondents (who asked that Roe be reaffirmed). [FN32] Other notable cases with large
numbers of briefs include Regents of the University of California v. Bakke, [FN33] the
1978 affirmative action case, whose fifty-four briefs stood as a record until Webster, and
Cruzan v. Director, Missouri Department of Health, [FN34] where the right-to-die issue
attracted thirty-nine briefs. Although falling outside the period of our study, the Court's

1997 assisted-suicide decisions continued this trend, each eliciting more than forty
amicus briefs. [FN35]
The very large numbers of amicus briefs filed in a small number of controversial cases
have probably done more than anything else to raise public consciousness about amicus
briefs. For example, a number of commentators have associated the outpouring of amicus
filings in abortion cases with the public protests and letter-writing campaigns *756 that
have been directed at the Court and others over this issue. [FN36] As our study reveals,
however, the phenomenon is by no means limited to such high-profile cases. Large
numbers of amicus briefs have also been filed in cases involving copyright protection,
punitive damages, and the apportionment of state taxes. [FN37] In addition, our study
clearly establishes that the overall percentage of argued cases with amicus participation
has increased dramatically, as has the median number of amicus briefs in cases with some
amicus participation. [FN38] Thus, although amicus briefs make their most dramatic
appearance in highly visible controversies, amicus participation is now well-established
in all areas of Supreme Court litigation.
*757 B. Citation and Quotation of Amicus Briefs, 1946-1995
Clearly, amici curiae are playing an increasingly active role in supplying input to the
Court's decision-making process. What can be said about the impact of these briefs on the
Court's output? The only publicly visible manifestation of the impact of amici is the
frequency with which their briefs are cited or quoted in the opinions of the Justices. A
mere passing familiarity with the Court's decisions reveals that amicus briefs are often
referred to by the Justices. [FN39] Less impressionistically, one study examined all
Supreme Court cases with amicus participation from 1969 to 1981 and found that 18%
included one or more references to an amicus brief. [FN40]
To provide a more authoritative picture of the Court's references to amicus briefs, we
undertook a computer-aided review of all the cases in our database to determine the
frequency of citation and quotation of amicus briefs from 1946 to 1995. Specifically, we
examined every reference by the Court to an amicus in the case before the Court, whether
the reference was in a majority, plurality, concurring, or dissenting opinion. [FN41]
There is no question but that the total number of references to amici is substantial, and
that the frequency of such references has been increasing over time. We found a total of
936 decisions in which there were one or more references to an amicus in the case. This
represents just under 28% of all decisions in which one or more amicus briefs were filed.
Moreover, as Figure 3 reflects, the likelihood of a Supreme Court decision's referring to
an amicus in the case increases over the five decades of our study, beginning with close
to 18% of the cases with amicus filers decided between 1946 and 1955 and ending with
just under 37% of the cases with amicus filers between 1986 and 1995. [FN42]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*758 We also catalogued the extent to which the Court over the past fifty years has
actually quoted the arguments of amici. The incidence of quotations could yield a truer
approximation of the extent to which the Court has actually relied on amicus arguments,
particularly when assessed on a relative basis over time. [FN43] We found a total of 316
decisions in which one or more amicus arguments were quoted by the Court. As revealed
in Figure 4, the incidence of quoted arguments in cases with amicus filers also increases

over the five decades. Particularly noteworthy is the fact that the rate of such cases with
quoted amici jumps in the most recent decade to over 15%, which is more than double
the rate of the first three decades and almost double the rate of the fourth.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*759 Arguably a more revealing measure of whether the Court is referring to amicus
briefs more frequently is not the rate of citations or quotations of amicus briefs per case,
but rather the rate of citations or quotations per amicus brief filed. If the total number of
citations and quotations is rising (as it is), but the number of amicus briefs is also rising
(as it is), then the actual chance of any given brief's being cited or quoted may be
decreasing. Unfortunately, because the Court often refers to amici as a group (as in the
increasingly popular opinion-writer's phrase, "petitioner and its amici argue . . ."), [FN44]
we cannot calculate precisely the number of citations per brief filed. [FN45]
Nevertheless, we can calculate other ratios that should roughly mirror the changes in the
rate of references per brief.
First, because there is no ambiguity about when the Court actually quotes from a specific
amicus, we can calculate the ratio of quoted amici to the total number of amicus briefs
filed. When the data are *760 arranged by decade, we find this ratio fluctuates around an
average of about 3%, with the first decade showing a lower frequency of quoted amici
than the middle decades, the most recent decade showing a slightly higher frequency of
quoted amici than previous decades, and some variation in between. Although no
decisive trend emerges, this pattern certainly does not support the proposition that the rate
of references is going down as the number of amicus filings goes up. [FN46]
Second, because there is also relatively little ambiguity about when the Court refers to an
amicus brief of a specific institutional litigant, we can compute the trend line with respect
to the rate of references per amicus brief for three of the institutional litigants tracked in
our study--the Solicitor General, the ACLU, and the AFL-CIO. [FN47] The king of the
citation-frequency hill is the Solicitor General, and this is increasingly true. The Court
referred to the Solicitor General as amicus in 402 cases during the fifty years of our
study, which works out to just over 40% of the cases where the Solicitor General filed a
brief. [FN48] Significantly, the frequency of the Court's citation of the Solicitor General
as amicus rises each decade, roughly doubling between the first decade of our study and
the most recent decade. [FN49] This strongly suggests that the Court has come to rely
more heavily on the Solicitor General's amicus filings in the last fifty years, at least in the
writing of opinions.
In contrast, when we look to the two other institutional litigants, we find no such pattern
of increased incidence of citation. Here, the number of briefs is sufficiently small that one
should exercise caution in drawing any firm conclusions. [FN50] Nevertheless, we find
that the *761 ACLU was referred to as amicus only twenty-four times overall or in 4.32%
of the 556 cases in which it filed an amicus brief. This rate varied somewhat over the five
decades but never exceeded 8.11%. [FN51] The AFL-CIO fared slightly better, being
cited twenty-eight times, or in 10.45% of the 268 cases where it appeared as amicus.
After a sharp increase during the Warren Court decade of 1956-1965, [FN52] this rate
also has remained more or less steady over the last thirty years. [FN53]
In sum, there is no evidence that the rise in the frequency of citations and quotations of
amicus briefs per case masks a decrease in the frequency per brief filed. To the contrary,

there is reason to believe that the rate of citations and quotations per brief is more or less
keeping pace with the increase in filings. The one notable exception to the pattern is the
Solicitor General, whose office has seen its amicus briefs cited with significantly
increased frequency during the period of our study, suggesting (not for the last time, as
we shall see) that the Solicitor General's office is in a class by itself in terms of its
influence as an amicus filer.
II. The Open Door Policy Toward Amicus Briefs
In seeking to explain the changing role of the amicus curiae in the last fifty years, it is
important to consider briefly the Court's role as gatekeeper in permitting amicus
participation. In this Part, we review the Court's rules and practices regarding amicus
curiae participation and ask whether changes in those rules and practices may have
played a role in the surge of amicus filings we have seen in recent decades.
The Court's formal rules regarding amicus participation have in broad outline remained
essentially unchanged since they were first promulgated in 1939. [FN54] Those rules
today provide that governmental *762 representatives--such as the Solicitor General or a
state attorney general--may file an amicus curiae brief in any case. [FN55]
Nongovernmental entities may file an amicus curiae brief in any case if they obtain the
consent of all parties. [FN56] If a party refuses to consent to an amicus filing, then a
would-be amicus curiae may file a motion with the Court seeking leave to file a brief.
[FN57] The full Court will then either grant the motion, permitting the would-be amicus
to file over the party's objection, or deny the motion.
The biggest change in the last fifty years has occurred not in the Court's formal rules, but
in the manner in which they are implemented. The Court's current practice in argued
cases is to grant nearly all motions for leave to file as amicus curiae when consent is
denied by a party. [FN58] Because the Court in recent years has routinely granted such
motions, parties that are represented by experienced lawyers will in most cases consent to
such filings, if only to avoid burdening the Court with the need to rule on the motion. The
effect of the Court's liberality in ruling on motions for leave to file, therefore, is to permit
essentially unlimited filings of amicus briefs in argued cases.
*763 The Court has not always followed this "open door" policy. [FN59] In the late
1940s and early 1950s, large numbers of amicus briefs were submitted in several
controversial cases involving government investigation of Communist Party activities,
including the prosecution of the "Hollywood Ten" for failing to testify before the House
Un-American Activities Committee [FN60] and the espionage convictions of Ethyl and
Julius Rosenberg. [FN61] Some Justices were reportedly put off by the "propagandistic"
tone of these filings, and the Court sought to curtail the filing of amicus curiae briefs.
[FN62] In terms of formal action, the Court amended its rules to emphasize that the
consent of all parties was required for a nongovernmental entity to file an amicus brief,
and spelled out in detail the procedure for filing a motion with the Court for leave to file
if consent was denied. [FN63] More importantly, the Court adopted the unwritten policy
of denying virtually all motions for leave to file as amicus curiae when consent was
denied. [FN64] The Solicitor General viewed this policy as a signal from the Court that it
wanted the government to refuse to consent to amicus filings in cases in which the United
States was a party, and the Solicitor General obliged. [FN65] The net effect of these
coordinated efforts was that the number of amicus filings in argued cases declined around
1949 and remained at a relatively depressed level throughout the 1950s.

Several years after this clamp-down on amicus filings, some of the *764 Justices began to
have a change of heart. In published opinions, Justices Frankfurter and Black each
indicated unhappiness with the Solicitor General's restrictive policy of denying consent in
virtually all cases. [FN66] In 1957, the Solicitor General responded by issuing a "policy
statement" softening the government's attitude toward consent to amicus participation.
[FN67] By 1959, it was clear that when consent to file was refused, the Court was
granting far more motions for leave to file than it was denying. [FN68] As shown below
in Figure 5, the number of amicus briefs soon started to increase. After the early 1960s,
the attitude of the Court toward amicus filings in argued cases gradually became one of
laissez-faire. Two studies of the Court's rulings on motions for leave to file published in
the mid-1980s found that the Court rarely granted fewer than 85% of these motions
between 1959 and 1981, and in the later years it was granting an even higher percentage.
[FN69] There is no indication that this practice has changed. Today, it can truly be said,
the Supreme Court's policy "is to allow essentially unlimited amicus participation."
[FN70]
The Court's open door policy toward amicus briefs undoubtedly provides a part of the
explanation for the rising tide of such briefs in the last half-century. Whatever the
benefits of filing an amicus brief *765 may be-- whether they consist of influencing the
Court's decisions, being cited by the Court, or just assuring the members of an
organization that its leaders are on the watch--those benefits are more readily obtained in
a regime where every brief is automatically accepted. Under a regime with a significant
risk of rejection, in contrast, the benefits would have to be discounted by the probability
of rejection and the costs of litigating to obtain permission to file. The open door policy
inaugurated after around 1960 thus had the effect of increasing the benefits of seeking to
file amicus briefs relative to the costs--which one would expect to lead to an increase in
filing activity.
The open door policy, however, cannot supply the whole explanation for the rising tide of
amicus activity. This is because the Court's policies remained essentially unchanged over
the next thirty-five years. If the open door policy initiated in the early 1960s were the
only factor at work, one would expect to see an increase in filing in the 1960s followed
by a levelling off thereafter. Yet, as shown in Figure 5, when we plot the expected
number of amicus briefs after 1970 based on the rate of filings from 1960 through 1969,
we see a much lower projected number of briefs than were actually filed during the latter
half of our study. Some of the later increase may be due to perceptual lag among
practicing lawyers, as the Court's open door policy gradually became more firmly
entrenched and hence more visible to lawyers. Yet it seems obvious that some additional
factor or factors must also be influencing groups to intensify their efforts in filing amicus
briefs. [FN71]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*766 More recently, there has been a modification in the Court's rules regarding amicus
curiae participation that may betoken a further change in the Court's attitude toward
amicus briefs. The Court in 1997 adopted what is probably the most important
amendment to its formal rules regarding amicus participation since they were first
promulgated in 1939. The new Rule 37.6 requires the disclosure of certain relationships
between the parties to the case and any person or entity that files an amicus brief.

Specifically, the amended rule now requires that each amicus brief disclose in the first
footnote on the first page of text "whether counsel for a party authored the brief in whole
or in part," as well as the identity of "every person or entity, other than the amicus curiae,
its members or its counsel, who made a monetary contribution to the preparation or
submission of the brief." [FN72]
The Court provided no rationale for these new disclosure requirements. The changes
could mean simply that the Justices want to know if an amicus brief is written or financed
by one of the parties so that they can more appropriately evaluate the contents of the brief
for possible bias. [FN73] Alternatively, the changes could reflect a perception *767 by
the Justices that some parties are funding or ghost-writing amicus briefs to get around the
page limits that apply to the parties' briefs on the merits. Or, the amendments could
reflect a growing concern on the part of the Justices that amicus filings are being
manipulated in order to create an impression of widespread political support for a
particular position. Thus, although the recent rule change indicates that there is some
unease within the Court about the phenomenon of proliferating amicus briefs, the Court's
response is consistent with a variety of different assessments of the influence that amicus
briefs have on the Court.
The long term implications of the Court's new disclosure rules are unclear. Whatever
concerns underlie the requirement of a disclosure of interest or participation on the part of
the parties with respect to the filing of amicus briefs, the Court has not yet changed its
basic open door policy towards amicus filings.
III. Previous Studies of the Influence of Amicus Briefs on Supreme Court
Outcomes
By far the most important question about amicus briefs is not whether they are easy to
file, or whether, if filed, they are likely to be cited or quoted. Rather, it is whether such
briefs have any influence on the decisions reached by the Court. If amicus briefs have a
demonstrable impact on the supported party's chances of prevailing in the Court, or on
the Court's rationale for its judgment, then this would readily explain the high rate of
amicus filings we have seen in recent decades. On the other hand, if amicus briefs have
no impact on the Court's decision-making process, then the tidal wave of amicus briefs
becomes harder to explain. [FN74] There have been a number of *768 studies by legal
scholars and political scientists over the last thirty years that shed light on the
phenomenon of the amicus curiae brief. [FN75] Most of these studies describe the role of
amicus briefs in particular cases or in the resolution of particular issues. For example,
they examine the strategic considerations underlying the filing of amicus briefs in the
Court's decisions invalidating racial covenants, [FN76] expanding the constitutional
rights of women, [FN77] addressing the constitutionality of affirmative action, [FN78]
and in numerous other areas. [FN79] These studies are valuable, and suggest that groups
seeking social change through litigation assume that amicus support can in some
circumstances influence the Court's adoption of a particular position on a critical issue or
can at least frame the debate.
Though illuminating, only rarely do these case studies address the question of whether
amicus briefs have an impact on the Court, even in specific areas. [FN80] Furthermore,
even in these areas, the exact role of *769 the amici is often open to interpretation.
Clearly, more extensive empirical data about the relationship between amicus curiae
filings and Supreme Court outcomes are needed. [FN81] Unfortunately, only a handful of

studies have attempted to use quantitative data to assess the relationship between the
filing of amicus curiae briefs and the outcomes reached by the Court. [FN82] Moreover,
the studies that do exist reach strikingly inconsistent conclusions about whether such
briefs have an effect on the Court.
The first empirical survey of the influence of amicus briefs on Supreme Court decision
making was undertaken in a doctoral dissertation by Steven Puro completed in 1971.
[FN83] Puro's study contains much valuable information. His data set consisted of all
amicus briefs filed in reported decisions of the Supreme Court from the 1920 Term to the
1966 Term. In order to provide some basis for comparing the role of amicus briefs over
time and across different filing entities, Puro computed what he called the "success rate"
of various amicus filers. This was a kind of amicus curiae batting average--the number of
cases in which an entity files an amicus brief supporting the prevailing party divided by
the total number of amicus filings by that entity. [FN84]
Overall, Puro found that amicus filers had a success rate of .550-- that is, they filed briefs
supporting the winning side 55% of the *770 time. [FN85] Moreover, he found that the
success rate of amicus filers increased over time: the success rate was only 44.4% in the
period 1920- 1936; it increased to 54.9% in 1937-1952; and it rose to 60.3% in 19531966. [FN86] Puro also provided an extensive breakdown of success rates according to
type of legal issue, the status of the entity filing the brief, and whether the position being
advocated was, in his judgment, "liberal" or "conservative." [FN87]
Standing alone, Puro's findings regarding success rates might suggest that amicus filings
have some modest but positive influence on outcomes, and that this influence was
increasing during the period of his study. However, Puro did not claim to have uncovered
any causal connection between amicus filings and Supreme Court outcomes. He noted
that the Court tended to favor liberal positions during the period of his investigation, and
that "underdog" groups were at that time more likely to file amicus briefs than were
business groups or other conservative organizations. [FN88] Thus, to the extent he
suggested any explanation for his findings, it was that the Court was ideologically
inclined to reach liberal outcomes, and that groups advocating liberal results were more
likely to file amicus briefs, and hence more likely to be on the winning side.
Puro was well advised to exercise caution in drawing any strong causal conclusions from
his success rates, if only because his aggregate data did not control for the impact of
institutional litigants. Specifically, Puro's overall success rate of 55% was based on a
sample of amicus filings which included such institutional litigants as the Solicitor
General (who filed in over 17% of the amicus cases during the period), the ACLU
(12.3% of the cases), and the AFL-CIO (5.7% of the cases). These institutional litigants
enjoyed unusually high success rates during the period of his study. [FN89] Moreover,
the high success rates of such players in turn might be at least partly a function of their
legal strategies. For example, they might seek to build up their credibility with the Court
by filing frequently on the side they would predict *771 to be more likely to win. [FN90]
Or as Puro himself suggested, interest groups might file amicus briefs out of a desire to
"look good" with their members, [FN91] which might also cause them to file in cases in
which they are most likely to win. To the extent interest groups pursue such a strategy,
they will presumably lift their success rates, and hence to a degree the overall success rate
for all amicus filers. But this would not signify any causal connection between amicus
filings and outcomes.

More recently, Donald Songer and Reginald Sheehan attempted to measure the efficacy
of amicus briefs by using a different investigative strategy. [FN92] They sought to
identify "matched pairs" of cases in which, in one case, only one party was supported by
one or more amicus curiae briefs filed by an interest group and, in the other case, neither
party had amicus support. The matched pairs had to be decided in the same Term, had to
involve parties of the same status (viz., private individual, business, union, state or local
government, or the federal government), and had to involve the "same issue" (i.e., both
cases had to fall into one of thirteen general subject matter categories). [FN93] Using
data from ten Terms over a twenty-year period (1967 to 1987), Songer and Sheehan
identified 132 such matched pairs of cases.
Analyzing their case pairs, Songer and Sheehan found no evidence of amicus group
influence. The success rate of parties supported by interest group amicus briefs was
virtually identical to that of parties without such support. Restricting the comparison to
cases in which one side had at least two or three amicus supporters, they again found "no
support for the thesis that interest groups have a substantial impact on Court outcomes
through their use of amicus curiae briefs." [FN94] They also found no variation in
success rates among different categories of litigants, and no evidence of change in the
pattern of influence over the twenty-year period under examination. [FN95]
*772 In contrast, recent studies applying multivariate regression analysis to limited
subsets of Supreme Court decisions have detected signs of a positive impact of amicus
briefs on outcomes. Kevin McGuire has published two such studies, one seeking to
identify the factors that affect the outcome of obscenity cases in the Supreme Court,
[FN96] the other focusing on the relationship between the use of experienced lawyers and
the probability of success in the Supreme Court. [FN97] Both studies found that the
probability of success was significantly related to the level of amicus curiae support for a
party. But the more directly relevant of these studies--the one seeking to determine the
factors influencing the outcome of obscenity cases--is vulnerable to the same criticism
noted above in connection with Puro's study: it does not control for the influence of
institutional litigants such as the Solicitor General. [FN98]
Finally, a number of studies have sought to determine the degree of influence that
particular institutional litigants, most prominently the Solicitor General, have achieved
through their amicus filings. [FN99] *773 Jeffrey Segal has conducted a number of
studies of the Solicitor General's amicus curiae activities. [FN100] Looking at all cases
decided between the 1952 and 1982 Terms, Segal found that the Solicitor General's
amicus filings supported the winning side approximately 75% of the time overall.
[FN101] This high rate of success applied across all categories of issues, all changes in
the Court's membership, and regardless of whether the Solicitor General was urging a
liberal or a conservative result. [FN102] Segal's other studies show that amicus support
by the Solicitor General is highly influential in determining the outcome of sex
discrimination cases, after a number of other variables are controlled for, [FN103] and
that the Solicitor General's success is not related to the number of Justices appointed by
Presidents of the same party as the Solicitor General. [FN104] Rebecca Mae Salokar,
reviewing all amicus cases decided by a full Court between 1959 and 1986, obtained
similar results: the Solicitor General supported the winning side in 72% of the *774 cases
in which he filed an amicus brief, with no significant variations from one administration
to the next. [FN105]

Studies of other institutional litigants have found less reason to believe that these litigants
have a major impact on the Court. A paper by Thomas Morris suggested that state
attorneys general are less successful than the Solicitor General in influencing the
Supreme Court through amicus filings. [FN106] A study undertaken by Gregg Ivers and
Karen O'Connor found that the ACLU and Americans for Effective Law Enforcement
achieved some success as amici curiae, but only when the Court was ideologically
predisposed to reach the outcomes they favored. [FN107]
In sum, the existing empirical literature on the relationship between amicus briefs and
Supreme Court outcomes provides confusing and contradictory results. Some studies,
including those of Puro and the issue-specific multivariate regression analyses, suggest
that amicus support is associated with enhanced chances of success. Other studies, such
as Songer and Sheehan's matched pair study and the studies of institutional litigants other
than the Solicitor General, show no relationship between amicus support and outcomes.
The only finding that has been consistently replicated is that the Solicitor General enjoys
a unique degree of success as an amicus filer.
IV. Three Models of Judging and Their Implications for Amicus Briefs
One of the shortcomings of previous quantitative studies of amicus briefs is that they
often fail to articulate a clear hypothesis about how information contained in amicus
filings influences the decision making of the Supreme Court. [FN108] These studies
nearly always presuppose some theory of judicial behavior. But often that theory is not
made explicit, [FN109] and only rarely is any linkage established between the *775
theory and a working hypothesis about how information influences the Court. Perhaps
further progress can be made in understanding the impact of amicus briefs by delineating
more precisely how different models of judicial behavior generate different hypotheses
about how amicus briefs influence (or fail to influence) the Court. [FN110] These
hypotheses, in turn, suggest the different types of empirical results we should expect to
find in examining large numbers of Supreme Court cases. Whether or not these results
obtain may shed new light on which model of judging is most accurate. In this Part, we
discuss three models of judicial behavior and specify the implications of each model in
terms of the pathway of influence of amicus briefs. This in turn suggests, in a general
way, the type of empirical results that would tend to corroborate or disprove the model.
A. The Legal Model
The first model, and the one with which lawyers will be most familiar, we call the legal
model. [FN111] As its name suggests, the legal model *776 posits that Justices resolve
cases in accordance with their understanding of the requirements of the authoritative
sources of law relevant to the question presented. These include the text of the applicable
constitutional and statutory provisions, the structure and history of these provisions,
precedents of the Court, and arguments about the policy consequences of different
outcomes. [FN112]
The legal model is without doubt the "official" conception of how information, including
that provided by amicus briefs, influences judges. Since 1990, the Court's rules governing
the filing of amicus briefs have begun with this admonition:
An amicus curiae brief that brings to the attention of the Court relevant matter not already
brought to its attention by the parties may be of considerable help to the Court. An
amicus curiae brief that does not serve this purpose burdens the Court, and its filing is not

favored. [FN113]
In other words, the Court's rules suggest that amicus briefs can influence the Court ("may
be of considerable help to the Court") insofar as those briefs have value, both in the sense
that they speak to the merits of the legal issue before the Court (supply "relevant matter")
and provide new information ("matter not already brought to its attention by the parties").
The legal model is also the conception of the judicial role implicit in the procedures that
the Court follows in deciding argued cases. Those procedures are designed to facilitate a
careful sifting of arguments and authorities. They include the dialogic pattern reflected in
the filing of opening briefs, followed by responsive briefs, followed by *777 reply briefs;
the close questioning of counsel at oral argument; the exchange of views and preliminary
votes at the conference of the Justices; and the circulation of draft opinions among the
Justices for comment and revision before a final decision is reached. [FN114] This sifting
process can be seen as a collective weighing by the Justices of the strength of different
legal perspectives with respect to the controversy at hand.
Notwithstanding the legal model's preferred status as reflected in the Court's rules and
procedures, political scientists have long been intensely skeptical about whether the legal
model has any explanatory power in predicting the outcomes reached by the Court. They
note that the legal factors the Court considers are complex and have no fixed ordinal
ranking. Thus, they contend, the legal model is open to manipulation and simply serves
as a post hoc rationalization for results reached on political grounds. [FN115]
A proponent of the legal model might respond that it is unrealistic to demand that the law
produce highly predictable outcomes, at least at the highest level of appellate litigation.
The fact that the cases reaching the Supreme Court are those that produce disagreement
among lawyers does not mean that law is irrelevant to the resolution of these disputes.
The lawyers appearing before the Court debate these issues in terms of legal doctrine,
[FN116] and they frequently reach a consensus about which outcomes are most
appropriate. Indeed, the fact that the Court rules unanimously in nearly 40% of its argued
cases [FN117] suggests either that there is a strong core of agreement among the Justices
about the law's requirements in a significant percentage of *778 cases, or at least that
their disagreements are not sharp enough to provoke a dissent. [FN118]
Given the assumption of the legal model that Justices are anxious to resolve the cases
before them correctly, in light of the complex norms of the legal profession, they should
be eager to explore different legal perspectives on the issue, including different legal
theories concerning how the issue should be resolved. These norms include, for many
Justices, the social consequences of adopting different legal rules. Thus, these Justices
should be receptive to "Brandeis Brief" -type information that sheds light on the wider
social implications of the decision.
The legal model therefore generates a clear prediction about what results we should
expect from an empirical study of amicus briefs. Amicus briefs should affect the
likelihood of a party's success in the Supreme Court, but only insofar as they are of high
quality, i.e., they provide new, legally relevant information to the Court beyond that
supplied by the parties. The sheer quantity of amicus submissions, on *789 the other
hand, should have little impact. Indeed, low-quality briefs that are merely repetitious
should have no impact, or perhaps even a negative impact insofar as they "burden the
Court," to use the Court's own phrase. Measuring "high quality" in a study that relies on
counting large numbers of briefs in large numbers of cases is inherently problematic.

Nevertheless, as reported in Part V we have attempted in our empirical study to devise
various proxies for high-quality briefs in an effort to test this prediction. [FN119]
B. The Attitudinal Model
The second model of judicial behavior is the attitudinal model, which is today the
dominant model used by political scientists studying the Supreme Court. [FN120] The
attitudinal model posits that the Justices decide cases in accordance with their political
beliefs. [FN121] These beliefs are assumed to be fixed by the time a Justice is appointed
to the Court; the Justices do not change their ideological predispositions by interacting
with their colleagues or by reflecting on the cases they hear or other information they
acquire during their years on the Court. [FN122]
Under the attitudinal model, individual Justices are viewed as each having a package of
political "attitudes" that can be ranked along ordinal scales. These are usually scaled from
"liberal" to "conservative," but are sometimes expressed more specifically, such as proto anti-death penalty or pro- to anti-labor union. [FN123] The model assumes that as
cases presenting facts that implicate these attitudes arise, the outcomes are determined in
accordance with the preferences of the majority of the voting Justices. Thus, if the issue
involves a conflict between *780 management and labor, and a majority of judges fall on
the pro-labor end of the pro- to anti-labor scale, the party representing labor wins.
Lawyers and law professors usually react to the attitudinal model with hostility, regarding
it as at best a caricature of the legal process. [FN124] The proponents of the model
acknowledge that it is highly reductionistic, but counter that any model of judicial
behavior, if it is to be useful, must be "simpl[e] and parsimoniou[s]." [FN125] They
maintain that the attitudinal model, for all of its oversimplification, does a better job of
predicting the outcomes of Supreme Court cases than any other model. [FN126] It is this
claim to predictive superiority, rather than any subtlety or verisimilitude, that has caused
the attitudinal model to become the dominant approach to study of the Court among
political *781 scientists. [FN127]
The important point for present purposes is the implications of the attitudinal model for
how Justices react to information beyond that supplied by the parties to a case. Under the
attitudinal model, judges need very little information to decide cases. Ordinarily, the list
of "Questions Presented" in the petitioner's brief and the bare outlines of the underlying
controversy should do. The assumption that Justices decide cases based on only a few
key bits of information in turn suggests that it will be an extremely rare case in which
amicus briefs will supply critical information that invokes a different preference and
changes the outcome. [FN128] In short, the attitudinal model generates what statisticians
would call the null hypothesis: amicus briefs will have no discernible impact on
outcomes. [FN129]
Recently, some political scientists have begun to question the assumption of the
attitudinal model that the Justices do not modify their positions in light of information
about how other institutional actors are likely to respond to their decisions. Instead, they
have *782 sought to explain judicial behavior in accordance with a "strategic actor"
model. [FN130] This is essentially the attitudinal model with the added assumption that
the Justices are rational actors who modify their voting behavior in order to maximize the
chances of their ideological preferences actually being adopted as policy. Thus, the
Justices do not vote in accordance with their "knee jerk" reaction to the facts of a case,

but instead consider how other institutional actors are likely to respond to their decisions.
In particular, the Justices will consider whether a given interpretation of a statute is likely
to be overruled by Congress, or whether the recognition of a particular constitutional
right is likely to be nullified by lackluster executive enforcement. [FN131]
Although it is difficult to derive testable hypotheses about the influence of amicus briefs
from the strategic actor version of the attitudinal model, at least two predictions would
seem to flow from this perspective. First, since the interests of the executive branch and
of Congress are nearly always represented in the Supreme Court by the Solicitor General,
one would expect a strategic Justice to pay very close attention to the amicus briefs filed
by the Solicitor General. This might translate into higher success rates for the Solicitor
General's amicus briefs relative to those of other filers. Similarly, though less
dramatically, one would expect a strategic Justice to pay more than ordinary attention to
the amicus briefs filed by the States since the States are often called upon to implement
judicial decisions. This might translate into a somewhat higher success rate for the States
as amicus filers relative to others.
C. The Interest Group Model
The third model of judging posits that Justices will seek to resolve *783 cases in
accordance with the desires of the organized groups that have an interest in the
controversy. We call this the interest group model. Political scientists have long
perceived an analogy between interest groups lobbying legislatures and interest groups
seeking to influence judicial decisions through the filing of amicus briefs. [FN132] More
recently, some legal scholars influenced by public choice theory have begun to model the
judiciary in accordance with the rational-maximizer assumptions of the interest group
theory of politics. [FN133] Indeed, the interest group model may be the dominant
conception that amicus filers have today regarding their own efforts. [FN134]
What has not been perceived is that the interest group model of the judicial process,
although it shares with the attitudinal model the basic hypothesis that judicial behavior is
political, in fact adopts a very different assumption as to why judges behave politically.
In contrast to the attitudinal model, which views judges as having fixed political beliefs
and as seeking to advance those beliefs through judicial decisions, the interest group
model depicts judges as having no fixed beliefs, but rather as seeking to satisfy the
political demands of the best-organized groups appearing before them. The distinction
between the attitudinal model and the interest group model of judging thus exactly
parallels the distinction in political science between the "ideological" and the "interest
group" model of legislative behavior. [FN135] In both literatures, the former model
depicts government actors as utilizing their office *784 in order to advance their view of
the public good, while the latter model depicts government actors as utilizing their office
in order to maximize their own private good.
The immediate question raised by the interest group model is why Supreme Court
Justices, who have lifetime tenure and guaranteed compensation, should care about the
political demands of organized groups. Two possible reasons have been offered.
The first suggests that Justices have the same self-regarding tendencies that economists
impute to other individuals to explain both market and non-market behavior. [FN136]
Thus, just as firms are assumed to maximize profits, and politicians are assumed (by
analogy) to maximize their chances of reelection, so judges can be assumed (by further

analogy) to maximize some private good they value. It is possible to imagine various
private goods that lower court judges might seek to maximize, such as the chances of
promotion to a higher judicial or executive office or the prospect of lucrative postemployment income as a private mediator. [FN137] But at least at the Supreme Court
level, the reputation of the judge (as measured by laudatory articles, honorific awards,
invitations to make appearances at elite law schools and to conduct seminars at exclusive
resorts, and the like) seems like the most plausible maximand. [FN138] This concern
with enhancing their reputation, the self-interest argument suggests, drives the Justices to
adopt the preferred positions of the most influential interest groups, because these groups
have the capacity to affect the Justice's reputation with key audiences.
An alternative explanation would focus not on each Justice's concern *785 about personal
reputation, but rather on the Justices' collective concern about the prestige and power of
the Court as an institution. Scholars who study the relationship between public opinion
and the Court have long hypothesized that the Justices recognize that "the Court is a
political institution whose authority depends on public deference and respect." [FN139]
Consequently, at least some Justices will modify their decisions "in response to what they
individually perceive as long-term and fundamental changes in public opinion." [FN140]
Justice Roberts's famous "switch in time" to preserve New Deal programs from
invalidation [FN141] and Justice Kennedy's apparent reversal of position on whether to
overrule Roe v. Wade [FN142] are familiar examples.
Whatever the assumed source of the Justices' sensitivity to organized public opinion, the
implications of the interest group theory for amicus activity are reasonably clear. In order
to maximize their own public reputations or the reputation of the Court, the Justices need
information about public opinion. How do they get such information? On some issues
that reach the Court, such as whether abortions should be constitutionally protected or
compulsory busing used to achieve integration in public schools, public opinion polling
data is available. [FN143] However, with respect to most issues the Court must decide-such as whether to recognize a psychotherapist's privilege (the issue in Jaffee v.
Redmond)--there is no public opinion, or at least no polling data about public opinion.
This does not mean, however, that specific interest groups do not have strong views about
such issues. Those groups most affected by a decision are likely to have very pronounced
views about how these issues should be resolved as a policy matter. Thus, in the vast run
of cases that the Court decides, "public opinion" translates into "interest group opinion."
*786 The interest group model therefore generates a third hypothesis about the role of
amicus briefs in transmitting information to the Court. Insofar as the Justices are assumed
to try to resolve cases in accordance with the weight of public opinion, they should look
to amicus briefs as a barometer of opinion on both sides of the issue. Moreover, the
information that amicus briefs convey about organized opinion is such that it can largely
be assimilated simply by looking at the cover of the brief. The Justices can scan the
covers of the briefs to see which organizations care strongly about the issue on either
side. The fact that the organization saw fit to file the brief is the important datum, not the
legal arguments or the background information set forth between the covers of the brief.
[FN144]
The understanding that amicus briefs transmit the views of interest groups appears to be
the animating idea of Justice Scalia's dissenting opinion in Jaffee. In Jaffee, Justice Scalia
noted that fourteen groups, most of them representing different types of psychotherapists,

filed amicus briefs in support of creating a "psychotherapist's privilege" in federal court.
[FN145] Such a privilege, by shielding psychotherapists from having to testify about
information disclosed to them by patients while undergoing therapy, would enhance the
value of therapeutic services and would elevate the prestige of therapists by associating
their services with those provided by more traditional professionals such as lawyers. The
filing of the fourteen briefs could be viewed as sending a clear message to the Court that
the weight of organized public opinion strongly supported the recognition of such a
psychotherapist's privilege. Thus, if the Justices are assumed to be concerned primarily
with public opinion, amicus briefs offer a road map about how to rule.
The interest group model generates a clear prediction about what results we should
expect from an empirical analysis of amicus briefs. We should expect to find that
disparities in amicus support for one side over another would translate into a greater
probability of success for the side with the greater support. Such disparities would signal
to the Court that organized interest groups, and through them public *787 opinion, are
aligned with one side of the controversy rather than another. The greater the disparity of
amicus support for one side, the more likely the Court will rule for that side. [FN146] The
quality of the legal analysis contained in amicus briefs, however, would make little
difference to the outcome.
V. An Empirical Study of the Influence of Amicus Briefs
In an effort to test these rival conceptions about the influence of amicus briefs, we
undertook to conduct an empirical study. Unfortunately, the standard database used in
studying the Supreme Court does not contain the bulk of the information necessary for
such a study. For example, it does not include the number of amicus briefs filed in
support of the different parties. [FN147] Thus, it was necessary to develop our own
database. (A complete description of the methodology that we followed and of a number
of the variables that we tracked in assembling the database is set forth in Appendix B of
this Article.)
Our database consists of all Supreme Court decisions from the beginning of October
Term 1946 to the end of October Term 1995 in *788 which the Court heard oral
arguments and rendered a decision on the merits or by dismissing declined to do so. For
each of 6141 cases, we classified the outcome as falling into one of three categories: pwin (short for petitioner win), meaning that the judgment below was set aside; p-loss
(short for petitioner loss), meaning basically that the judgment below was sustained or at
a minimum not set aside; and mixed result, meaning that the judgment was partially
sustained and partially set aside. [FN148] Using the tabulation of amicus briefs at the
beginning of each decision in the official United States Reports by the Reporter of
Decisions, we also recorded for each case the number of amicus briefs supporting the
petitioner, the number of amicus briefs supporting the respondent, and the number of
amicus briefs not classified as supporting either party (we term this last category "other"
briefs). [FN149]
In addition, we tracked the amicus curiae briefs of four institutional litigants--the
Solicitor General, the American Civil Liberties Union, the AFL-CIO, and the States.
Each of these four institutional actors frequently appears as amicus before the Supreme
Court and has done so throughout the fifty years of our study. [FN150] Moreover, each of
these institutional litigants has been identified in the previous literature as being
especially successful in influencing the Court through amicus curiae submissions.

[FN151] We wanted to test these assertions and also to be able to control for the impact
of these litigants in assessing the effectiveness of other amicus filers.
We used our large database of decisions to try to answer three *789 questions,
corresponding to our three models of judging and their associated hypotheses. The first,
which was suggested by the attitudinal model, is whether amicus briefs in general have
any measurable impact on the outcomes reached by the Supreme Court. The second,
which was stimulated by Justice Scalia's dissenting opinion in Jaffee v. Redmond
[FN152] and the interest group model, is whether disparities in amicus support for one
side or another have an impact on the outcomes reached by the Supreme Court. The third,
which is responsive to the legal model, is whether high-quality amicus briefs have an
impact on outcomes reached by the Court.
A. The Overall Success Rates of Amicus Filers
The earliest studies of amicus briefs by political scientists sought to determine the
influence of such briefs by computing the overall success rates of amicus filers--how
often amicus filers prevail relative to some underlying benchmark of outcomes. [FN153]
It makes sense to repeat this exercise using our large and updated database. More to the
point, the overall success rate sheds light on the attitudinal model. Under the attitudinal
model, a high success rate for any particular amicus group could be explained on the
ground that a majority of the Justices shares the same political attitudes as the group. But
if hundreds of different amicus filers reflecting every possible viewpoint are collectively
associated with parties that achieve greater success relative to parties that lack amicus
support, this would tend to cast doubt on the attitudinal model. Accordingly, we
computed the success rates for amicus filers both over the entire span of our study and by
decade.
In assessing the impact of amicus filers in general, the point of departure is to determine
the benchmark rate of success for petitioners and respondents without regard to amicus
support. We computed the benchmark rate by determining the mean p-win and p-loss rate
for petitioners and respondents in cases in which no amicus briefs were filed. Rounding
to whole numbers, we found that in such cases petitioners are successful 60% of the time,
respondents are successful 37% of the time, and mixed results are obtained 3% of the
time. [FN154] Figure *790 6 summarizes the benchmark rates of success overall and by
decade.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
Our benchmark rates of success are themselves an important empirical payoff of the
study. Previous studies have found that the Supreme Court is more likely to rule in favor
of petitioners than respondents. [FN155] Analysts have suggested that this reflects the
fact that one factor that presumably motivates the Court to grant review is the perception
of at least four Justices that the case below was wrongly decided. [FN156] Our large
database not only confirms that petitioners fare better than respondents, but allows us
more precisely to quantify the disparate success of petitioners.
Given that the benchmark rates of success vary slightly by decade, we have used decadespecific success rates in reporting data. As a rule, however, we do not in our presentation
of results use different benchmark rates of success for petitioners and respondents.
Instead, we focus solely on whether filers supporting petitioners have increased the p-win

rate above the p-win benchmark and on whether filers supporting *791 respondents have
reduced the p-win rate below the p-win benchmark. This introduces a small amount of
inaccuracy, since the p-win benchmark is not exactly the obverse of the p-loss
benchmark, given that the percentage of mixed results (which is 3% overall) varies
slightly from decade to decade. But the alternative of using separate benchmarks for filers
supporting petitioners and filers supporting respondents would have made the exposition
of results more complicated and potentially confusing. We concluded that a small amount
of inaccuracy was a price worth paying for a more simplified and comprehensible
presentation.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
Figures 7 and 8 summarize the extent to which amicus filers supporting petitioners and
amicus filers supporting respondents have achieved results that diverge from the
benchmark p-win rates over the fifty years of our study. [FN157]
*792 As can be seen from the last column in Figure 7, the success rate of amicus filers
supporting petitioners over the entire fifty-year span differs very little from the
benchmark rates of success. Amicus filers supporting petitioners obtained a p-win rate
less than 1% higher than the benchmark rate of success. When we break the results down
by decade, we see some intriguing variations. Filers supporting petitioners exceeded the
benchmark in the second (Warren Court) decade of 1956-1965 by nearly 9%, and beat
the benchmark success rate in the third (Warren Court/Burger Court) decade of 19661975 by slightly less than 4%. In the last two decades, however, filers supporting
petitioners were much more numerous and achieved success at rates that hover just under
the benchmark rates of success, bringing the overall result closely in line with the
benchmark rate. It is possible, therefore, that amicus filers supporting petitioners had
some effect on outcomes from 1956 to 1975, but then lost this advantage as the numbers
of amicus briefs surged in the last two decades.
When we turn to filers supporting respondents, we see a different picture. Filers
supporting respondents have experienced a consistent degree of success relative to the
benchmark rates of success throughout the period of our study. Overall, as reflected in
Figure 8, amicus filers supporting respondents obtained a p-win rate of less than 53%,
which, for a filer supporting respondents, is substantially better than the benchmark rate
of 60%. When we break down the results by decade, we see that filers supporting
respondents have consistently outperformed the benchmarks. Moreover, filers supporting
respondents, unlike filers supporting petitioners, have continued to do better than the
benchmark rates in the last two decades. As we shall see, our data show in a variety of
contexts that amicus briefs supporting respondents have greater success than amicus
briefs supporting petitioners.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*793 B. Disparities in Amicus Support
One of the primary reasons we developed our large database of decisions is that we
wanted to gather as many cases like Jaffee v. Redmond as possible in order to test the
interest group theory. That is, we wanted to uncover a subset of cases involving extreme
disparities of amicus support of a magnitude similar to Jaffee, where the petitioner had no

amicus support and the respondent was supported by fourteen briefs. Somewhat to our
surprise, we discovered that no such subset of cases exists. Jaffee is in a league by itself.
Based on the Reporter's classification of amicus briefs, no other case in our database of
6141 decisions had a disparity of at least fourteen briefs on one side and zero on the
other. [FN158]
*794 We were therefore forced to examine the effect of much smaller disparities in
amicus support in order to consider the interest group model. "Disparities" in this context
could be measured in different ways. They could be measured in terms of the absolute
difference between the number of amicus briefs supporting one side and the number of
amicus briefs supporting the other side. Alternatively, they could be defined in terms of
the ratio of the number of briefs supporting one side relative to the number of briefs
supporting the other side. Finally, they could be measured in terms of multiples of briefs
supporting one side with no briefs supporting the other side. Each measurement presents
its own problems, especially in terms of handling the briefs in the "other" column. We
settled on the last measure because it struck us (as it apparently did Justice Scalia in
Jaffee) as the type of disparity most likely to suggest to the Court that organized groups
are aligned in favor of one side of a case rather than the other. In other words, we studied
cases in which there were one, two, or three or more briefs supporting petitioner, none
supporting respondent, and none in the "other" column (x-0-0 cases), and then studied
cases in which there were one, two, or three or more briefs supporting respondent, none
supporting petitioner, and none in the "other" column (0-x-0 cases). [FN159]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*795 Our first step was to compare the rates of success over all the cases in our database
that fit this definition of disparity against the benchmark rate of success (p-win = 60%).
Figure 9 depicts the increase in p-win rates that we found with different degrees of
disparity favoring the petitioner. The interest group model predicts that higher levels of
disparity for petitioner should increase the success rate of petitioners above 60%. What
we see tends to support this hypothesis, at least for disparities of one and two amicus
briefs. When one amicus brief is filed in support of petitioner and none for respondent,
the p-win rate rises by nearly 7%. When two amicus briefs are filed in support of
petitioner and none for respondent, the p-win rate rises by more than 10%. When we
reach a disparity of three or more briefs, however, the results no longer correspond to the
prediction of the interest group hypothesis. Indeed, the success rate of petitioners drops
slightly below the benchmark rate of success, a puzzling result.
*796 Figure 10 shows the parallel findings with respect to disparities of amicus support
for the respondent. Here, the hypothesis we are testing predicts that increasing levels of
disparity should push the p-win rates below the benchmark level of 60%. The pattern we
uncover resembles that seen with respect to disparities of support for petitioners. The
success rate follows the predicted pattern with respect to disparities of one brief and two
briefs, with respondents supported by one amicus brief reducing the p-win rate by slightly
over 4% and those supported by two amicus briefs reducing the p-win rate by somewhat
more than 10%. When we reach the third column, for disparities of three or more, the
differential shrinks back toward the benchmark, as it did with three or more briefs on the
petitioner side, although this time the change in the success rate is still in the predicted
direction (a greater than 3% reduction in p-win rate).

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*797 These results, which reflect all cases in the database falling within the x-0-0 and 0x-0 pattern, appear to provide some support for the hypothesis that disparities of amicus
support affect success rates, at least for small disparities of one or two briefs on one side
and none on the other. As our survey of the prior literature suggests, however, it is
important to control for the influence of institutional litigants, especially the Solicitor
General. Given our large pool of cases, it was possible to do this simply by re-running the
analysis looking at only those cases in which the Solicitor General did not file an amicus
brief. When we analyzed the cases in which the Solicitor General was not an amicus filer,
we discovered that the success rates with different degrees of disparity were close to the
benchmark success rate in almost all instances. Only with a disparity of three or more on
the petitioner's side and of two on the respondent's side did we find substantial effects.
[FN160] This suggests that the influence on success rates shown in the aggregate data
may largely be a product of the influence of the Solicitor General as an amicus filer when
included as a component part of the aggregate data.
On further consideration, however, we realized that removing the Solicitor General as an
amicus filer did not fully neutralize the Solicitor General's influence. Prior studies
suggest that the Solicitor General enjoys extraordinary success not only as an amicus
filer, but also as a party. [FN161] Accordingly, we re-ran the disparity analysis looking
only at cases in which the Solicitor General did not participate in any capacity, either as
an amicus or as a party. Figures 11 and 12 report the results. We found, somewhat to our
surprise, that when the Solicitor General is completely eliminated from the picture,
disparities of amicus *798 support appear once again to be associated with greater
success; indeed, small disparities have a greater impact on this subset of the database than
they do with respect to disparities over all the cases in the database (Figures 9 and 10). As
shown in Figure 11, with the first brief supporting petitioners, the success rate of
petitioners rises by almost 7%; with the second brief, it rises a remarkable 19%. The
success rate with three or more briefs again falls back toward the benchmark rate, but still
remains over 8%. The number of cases each column represents is not large, but in no case
does it fall below forty.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*799 On the respondent's side, as reflected in Figure 12, the impact of disparities once the
Solicitor General is altogether removed from the picture is even more dramatic. With the
first amicus brief supporting respondents, the p-win rate falls by more than 14%; with the
second brief, it falls a striking 24%. Little effect is shown at three briefs and higher, but
the number of those cases here is relatively small. It may be, therefore, that disparities of
amicus support have an impact on outcomes, at least for small disparities of one or two
briefs to none, but that this effect is masked by the considerable success of the Solicitor
General as a Supreme Court litigant and thus clearly appears only in cases where the
Solicitor General is not involved.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
The findings up to this point are based on observing the change in win rates for petitioner
by comparing means across different categories of amicus involvement. In order to

confirm our findings and to consider the substantive significance and impact of specific
case-level variables on p-win rates across the entire population of cases, we ran a
multivariate regression model based on the dependent variable "outcome *800 of case is
p-win" versus "all other outcomes." [FN162] We included as independent dummy
variables "Solicitor General as party" (either petitioner or respondent), "Solicitor General
as amicus" (either for petitioner or for respondent), and the six different disparity
possibilities tracked in Figures 11 and 12.
Our findings are quite consistent with Figures 11 and 12: in terms of impact on p-win
rates, disparities of 1-0-0 and 2-0-0 are statistically significant, as are disparities of 0-1-0
and 0-2-0. The third column in both Figures, however, showing disparities at levels of
three or more briefs filed for either side, is not statistically significant (at the p < .05
level) within the model. [FN163]
Of particular interest to us is the robustness of the different case variables in altering the
odds of a p-win outcome, controlling for other variables. To facilitate this assessment, we
included odds ratios for a p-win outcome. These ratios show that if the Solicitor General
is present as petitioner, all other factors being equal, the odds of a p-win are effectively
doubled. If the Solicitor General is present as respondent, all other factors being equal,
the odds of a p-win are effectively reduced by roughly half. We found less robust effects
for the disparity figures: 1-0-0 and 2-0-0 cases with the Solicitor General filtered out as
amicus increase the odds of a p-win by roughly 27% and 50%, respectively; 0-1-0 cases
and 0-2-0 cases decrease the odds of a p-win outcome by roughly 20% and 45%. [FN164]
We should note an important caveat here. When we expanded our regression model to
include dummy variables for each of the institutional litigants, and then excluded the
amicus briefs filed by these institutional litigants from the disparity dummy variables, the
disparity variables were no longer statistically significant. [FN165] This could mean that
with the institutional filers excluded, the numbers of cases reflected in the disparity
variables were decreased to the point where the variance among them was too great to
generate significant results. Alternatively, it could mean that what appears to be an
impact from disparity of support is actually an impact from support by an institutional
litigant.
*801 In sum, by focusing on different subsets of our database in our analysis, we
uncovered some evidence that disparities of amicus support may have an impact on the
outcomes reached by the Supreme Court. The effect of disparities of one or two amicus
briefs on success rates for petitioner is not strong enough to overcome the heightened
probability of success enjoyed by the Solicitor General as amicus and as a party.
Consequently, the effect can only be seen by comparing means across subsets of data that
exclude the Solicitor General. Moreover, this effect appears only when there are either
one or two briefs in support of one party and no briefs in support of the other. For some
reason, the effect largely disappears when there are three or more briefs in support of one
party and no briefs in support of the other. Finally, even the small effect of disparities of
one or two briefs loses statistical significance when we analyze these disparities as
independent variables in a regression model that includes all four institutional litigants.
C. The Impact of Amicus Brief Quality
By far the most difficult model to test quantitatively is the legal model, which predicts
that the Court is influenced by briefs that present especially valued information but not by

briefs that are merely repetitive of the parties' briefs. Because reading and assessing the
quality of more than 12,000 individual amicus briefs was a task far beyond our
endurance, we had to come up with a proxy for briefs that contain information valued
highly by the Court. We adopted three approaches. First, we inquired whether cases with
an amicus brief from one of our institutional litigants had different success rates from
those supported by "ordinary" amicus briefs. Second, we examined the success rates of
amici whose briefs the Court or an individual Justice explicitly relied upon through
citation. Third, we considered whether briefs filed by more experienced Supreme Court
litigators enjoy greater success than briefs filed by less experienced litigators.
1. Success Rates of Institutional Litigants
We examined the success rates of the Solicitor General, the ACLU, the AFL-CIO, and
the States over each of the five decades. We reasoned that the first three of these entities
are good proxies for high-quality amicus briefs, i.e., those containing valued information.
Not only has each of these entities filed numerous amicus briefs in allfive *802 decades,
but each employs or retains counsel with substantial Supreme Court litigation experience.
The Solicitor General's office has been widely praised by the Justices and others for the
consistent quality of its briefs. [FN166] Similarly, the national offices of both the ACLU
and the AFL-CIO are widely regarded by knowledgeable Supreme Court observers as
consistently producing briefs of superior quality. [FN167] Only the States as institutional
litigants represent a problematic proxy for quality. The offices of state attorneys general
vary widely in terms of the skill of the lawyers they employ and the degree of experience
they bring to the task of filing Supreme Court briefs. [FN168] On balance, therefore, the
overall quality of the States' filings should be closer to "average" rather than high quality.
*803 Among the three institutional litigants with experienced Supreme Court lawyers, the
largest deviation from the benchmark success rates occurred in cases where the Solicitor
General appeared as amicus. As shown in Figure 13, the p-win rate in cases in which the
Solicitor General appears as an amicus for the petitioner increases substantially beyond
the mean rates in each decade. Indeed, the average differential between p-win rates in
cases where the Solicitor General appears as amicus and the benchmark rate is just under
17%, and in no decade is the Solicitor General's presence as amicus supporting petitioner
marked by less than a 12% increase in the p-win rate.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*804 As shown in Figure 14, there is a corresponding decrease in p-win rates in cases in
which the Solicitor General appears as an amicus supporting the respondent. The first two
decades of our study may be disregarded for these purposes because of the low numbers
of cases (although their percentages are nonetheless not outliers). In each subsequent
decade, however, the p-win rate decreases by at least 21% where the Solicitor General
took the respondent's side as amicus. Indeed, the average decrease in the p-win rate was
almost 26% over all cases. This is the single most pronounced deviation from benchmark
success rates we uncovered in our study.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*805 The changes from benchmark p-win rates are substantially less pronounced when
we look at cases in which the ACLU or AFL-CIO appeared as an amicus. Indeed, the
changes in some instances are not in the direction of the side supported by the

institutional litigant. As shown by Figure 15, the ACLU has achieved fluctuating, but
usually favorable, rates of success relative to the benchmark when it files briefs
supporting the petitioner. In two of the decades, the p-win rate when the ACLU filed is
higher than the benchmark rate by more than 10%. For the 1966-1975 decade, however,
the p-win rate when the petitioner was supported by the ACLU as amicus is actually
lower than the benchmark by nearly 8%. For the entire fifty-year period, the ACLU
achieved a positive differential of just under 6% in cases supporting petitioner.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*806 Contrary to the usual pattern in which petitioner success rates decline with amicus
support for respondent, the results where the ACLU appears as an amicus for the
respondent are much less impressive. As reflected in Figure 16, in the three decades
where there are reasonable numbers of cases, the ACLU achieved at best only modest
differential rates of success, and, in one decade (1986-1995), it underperformed the
benchmark rate of success for respondents.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*807 The cases in which the AFL-CIO participated as an amicus provide yet a third
pattern. As set forth in Figure 17, the AFL-CIO's support of petitioner produces
inconsistent results. After achieving less success than the benchmark rate in the first
decade, the AFL-CIO achieves an increase in p-win rates relative to the benchmark in the
second and third decades, but then falls back into negative territory in the last two
decades. Overall, the AFL-CIO shows a modest positive differential of less than 3%. The
underlying pool of cases is small in each instance (only 1976-1985 has more than thirty
cases).
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*808 When the AFL-CIO appears as an amicus supporting the respondent, however, we
see our usual pattern of higher success rates again. As Figure 18 suggests, differential
success is obtained in the last two decades. No clear pattern can be discerned in the first
three decades, where the numbers of briefs are small. Overall, the AFL-CIO exhibits a
substantial differential some 14% better than the benchmark rate.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*809 Finally, to provide a source of comparison, it is instructive to consider the success
of the States as amicus filers. When the States file amicus briefs supporting the petitioner,
and no State appears as a different kind of amicus, they show modest success overall,
securing a p-win rate about 5% higher than the benchmark rate. When we break the
results down by decade, Figure 19 reveals that during the last three decades, when the
States were filing significant numbers of briefs supporting petitioners, they achieved
small and declining success.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*810 The States have been moderately more active, and successful, on the respondent's
side. As shown in Figure 20, measured over all five decades the respondents supported by

States have bettered the benchmark rate by nearly 9%. This robust number is driven by
the large numbers of cases in the last two decades.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
In order to gain a clearer sense of the relative power of the different institutional litigants,
we ran a multivariate regression incorporating variables for all four institutional litigants
as well as variables similar to those used in our disparity studies. We also included new
variables for amicus briefs cited by the Court and those filed by experienced lawyers.
[FN169] The results of this regression, set forth in more detail in Appendix C, largely
confirm what our figures based on compared means suggest. The Solicitor General's
amicus briefs have a statistically significant impact on outcomes (all other variables held
constant) for both the petitioner's and respondent's side. The ACLU's briefs have a
statistically significant impact on the petitioner's side but not on the respondent's side.
Conversely, the AFL-CIO's briefs have a statistically significant impact on the
respondent's side but not the petitioner's. The States have a statistically significant
impact*811 only on the respondent's side as well. [FN170]
Our next step was to determine to what extent the statistically significant variables in the
model actually altered the likelihood of a p-win outcome across all cases. To assess this,
we looked at the odds ratios produced by each variable in the model and determined how
it would influence the odds of a p-win outcome. The effect of the Solicitor General as
amicus outweighed all other institutional litigants in this regard; the Solicitor General
increased the odds of a p-win outcome by roughly double when filing as amicus on
behalf of the petitioner, and decreased the odds by nearly 50% when filing on behalf of
the respondent. The ACLU had a powerful impact when filing on behalf of petitioner,
increasing the odds of a p-win by about 70%, but did not display a predictable or stable
pattern of increasing or decreasing the odds when filing on behalf of respondent. The
AFL-CIO decreased the odds of a p-win by about 40% when filing on behalf of
respondent. The States displayed a similar effect filing as amici in support of
respondents, decreasing the odds by about 35%. [FN171]
2. Success Rates of Cited Briefs
We also decided to use as a proxy for quality the amicus briefs that members of the Court
cited in their opinions. We reasoned that a cited brief is one that provided at least some
valued information to the Court beyond that supplied by the briefs of the parties. Thus,
briefs that are cited may be regarded as "high quality" in the relevant sense of supplying
valued and nonrepetitive information. Of course, one must exercise caution here. It is
possible that cited amicus briefs play no role in the decision-making process, and are
mined by the Justices (or their clerks) only at the opinion-writing stage. Nevertheless, it is
plausible to think that cited briefs are more valuable briefs, and if the legal model is
correct, we should find that more valuable briefs will, over large numbers of cases, prove
to be more successful.
The characteristics of our database made it possible to identify cited briefs that supported
the decision of the Court only in those cases that contained only one cited amicus brief.
[FN172] Of the 758 majority *812 or plurality opinions citing amicus briefs, 548 cited
only one amicus brief. Of these 548 opinions, we excluded 121 of them because it was
not clear whether the Court ruled in favor of the party that filed the amicus brief the
Court cited. [FN173] Of the remaining 427 cases, in 240 the cited brief was filed on the

petitioner's side, and in 187 the cited brief was filed on the respondent's side. With this
information, and knowing whether the Court ruled for the petitioner or the respondent,
we were able to determine success rates for cited briefs supporting petitioners and for
cited briefs supporting respondents. [FN174]
Our results, as set forth in Figure 21 below, provide no support for the proposition that
cited briefs enjoy greater success than noncited amicus briefs. The cases including a cited
brief supporting petitioner have a p-win rate less than 2% above the benchmark. The
cases including a cited brief supporting respondent have a p-win rate about 7% below the
benchmark. These success rates are very close to those of the "average" amicus filer over
our entire set of cases, which show an increase in the p-win rate of less than 1% for briefs
supporting petitioner and a decrease in the p-win rate of about 7% for briefs supporting
respondent. [FN175] Thus, the success rates of the cited amicus filers appear to parallel
the success rates of amicus filers overall. In any event, our regression model indicates
that these results are not statistically significant predictors of petitioner success. [FN176]
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*813 3. Success Rates of Briefs Filed By More Experienced Lawyers
In a final effort to measure the effect of high-quality amicus briefs, we undertook to
differentiate among amicus briefs based on the degree of Supreme Court experience of
the lawyers who wrote the briefs. Kevin McGuire, a political scientist, has authored
several studies examining whether more experienced lawyers enjoy greater success in the
Supreme Court than less experienced lawyers. [FN177] McGuire reasons that
experienced lawyers are more likely to frame issues and arguments in a way that is
persuasive to the Court, and are likely to have greater credibility with the Court. Hence,
he predicts, their submissions should have a greater impact on the decisional process,
which should be reflected in greater success before the Court. [FN178]
*814 McGuire's studies generally measure advocate experience by counting the number
of times a lawyer is recorded as having entered an appearance at either oral argument or
on the briefs of the parties in cases in the Supreme Court. He then determines which
side's advocate is more experienced. Using this method, McGuire shows that more
experienced lawyers are more successful at getting certiorari petitions granted, [FN179]
and are more likely to prevail on the merits. [FN180] Most recently, he has argued that
the success rate of the Solicitor General is almost entirely attributable to the greater
experience of the lawyers in the Solicitor General's office relative to their opponents in
most cases. [FN181]
We sought to replicate McGuire's method in the context of assessing the influence of
amicus briefs. Because it would be conceptually difficult to rank the experience of the
lawyers in cases involving multiple amicus briefs, we limited our consideration to those
cases in which one amicus brief was filed in support of petitioner and one in support of
respondent (1-1-0 cases). In addition, we excluded cases with amicus briefs filed by the
Solicitor General and cases with amicus briefs filed by a State. Within the remaining set
of cases, we used computer research methods to determine how many times each member
of the Supreme Court bar who appeared on each amicus brief had previously appeared on
behalf of a party or amicus before the Supreme Court. Following McGuire's method, the
lawyer with the highest number of appearances in each case was deemed the more

experienced. We then computed the change in p-win rates where the petitioner's amicus
was more experienced than the respondent's, and where the respondent's amicus was
more experienced than petitioner's. As a benchmark, we used the p-win rate in all 1-1-0
cases excluding the Solicitor General and the States as amici.
The results are summarized in Figure 22. As can be seen, amicus briefs filed by more
experienced lawyers supporting petitioners experienced a p-win rate about 8% higher
than the benchmark rate, and amicus briefs filed by more experienced lawyers supporting
respondents experienced a p-win rate nearly 10% lower than the benchmark rate.
However, the numbers of cases in both of these categories are fairly small (56 cases and
64 cases, respectively), and these results were *815 not statistically significant in our
regression model. [FN182] Thus, although our results are suggestive and are generally
consistent with McGuire's findings about the impact of experienced lawyers, they must
be used with caution.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
D. Interpretation of Results
Overall, our results arguably provide some support for each of the models of judging set
forth in Part IV. A proponent of the attitudinal model can point to the lack of impact from
amicus filers in general (at least on the petitioner's side), the failure to find that the ACLU
and the AFL-CIO enjoy consistent success even though they file high-quality briefs, and
the failure to find that cited amicus briefs are any more likely to support prevailing
parties than those that are not cited. The pronounced influence of the Solicitor General
and the milder influence of the States might be explained away by the attitudinalist as ad
hoc exceptions to the model. [FN183]
A proponent of the strategic actor variation on the attitudinal *816 model would stress the
consistent findings suggesting the high success rate of the Solicitor General. Since the
executive branch is critical to the implementation of the Court's policy preferences, it is
not surprising to find that the Court apparently pays careful attention to the positions of
the Solicitor General. Likewise, the States are important political actors and play a role in
implementing the Court's decisions, so it is consistent with the strategic actor model that
they too should achieve a measure of success as amici.
The interest group theory also finds something to point to in support of its contentions
that the Justices decide cases so as to maximize their own reputations or the public
standing of the Court as an institution. Disparities of support by amicus filers appear to
matter, in that parties supported by one or two amicus briefs when there is no brief filed
on the opposing side experience greater rates of success, at least once we control for the
influence of the Solicitor General. The interest group theorist might even offer an
explanation of the success of the Solicitor General, to the effect that the executive branch
pays close attention to the views of the public, and hence its legal representative before
the Court is likely to take positions that are popular with the general public. The Court,
the interest group theorist might argue, is aware of the executive's desire to track public
opinion, and so the Court follows the lead of the Solicitor General in order to assure that
it does not run afoul of public opinion.
Notwithstanding these arguments in support of other theories, on the whole we interpret
our results as providing the most support for the legal model. We reach this conclusion

for four reasons.
First, throughout all our results we find a fairly consistent pattern in which amicus briefs
supporting respondents show more success relative to the benchmarks than do amicus
briefs supporting petitioners. This is true of the data concerning amicus filers in general;
[FN184] the data on the impact of disparities when the Solicitor General is excluded;
[FN185] the data on the success rates of the Solicitor General, [FN186] the AFL-CIO,
[FN187] and the States; [FN188] the data on the success of cited briefs; [FN189] and the
data on experienced lawyers. [FN190]
*817 Why might amicus filers supporting respondents achieve more success than filers
supporting petitioners? The explanation may be that petitioners typically must be
represented by able counsel in order to convince the Court to grant review. The Court
grants certiorari in only about 4% of all cases in which it is sought. [FN191] Thus, there
is a strong presumption against review, and a petitioner's counsel must carry a heavy
burden in persuading the Court to hear her case in preference to thousands of others. The
lawyer who can carry this burden must typically be highly skilled. [FN192] In contrast,
respondents obviously do not have to be represented by able counsel in order to have the
Court grant review; indeed, the Court is more likely to grant review if the respondent is
not represented by able counsel who can distinguish circuit conflicts and offer prudential
reasons why review should be denied. [FN193]
If it is true that petitioners are, on average, represented by more able counsel than
respondents, then respondents may obtain a greater boost from the assistance of an
amicus brief. In effect, an amicus brief may function in significant numbers of cases as a
"stand in" for a high-quality brief on the merits, and respondents may benefit more than
petitioners from such briefs. This explanation, if valid, would tend to support the legal
model because it suggests that amicus briefs have an impact insofar as they provide
relevant legal and background information missing from the party's brief on the merits.
Second, there is the intriguing feature of the disparity studies that shows that success
rates exceed the benchmark with one or two briefs filed in support of a party and no
amicus briefs on the other side, but fall back toward the benchmark with three or more
briefs filed in support of a party and no briefs on the other side. This result is rather
puzzling and, given that it is not significant under our regression models, may reflect
other factors which we were not able to test. Nonetheless, there are two possible
explanations, both somewhat supportive of the legal model.
*818 One possible explanation is that the pool of cases with only one or two amicus
briefs and the pool of cases with larger numbers of amicus briefs reflect different sorts of
controversies. The pool with small numbers of briefs may consist largely of "low profile"
controversies that turn on questions of statutory interpretation or procedure. Legal
doctrine may play a relatively large role in the resolution of these sorts of controversies,
with the result that one or two amicus briefs filed on one side and none on the other will
have a demonstrable effect on outcomes--especially if the Solicitor General is out of the
picture. In contrast, the pool of cases that contains three or more amicus briefs may
include a much higher percentage of "high profile" cases. In these sorts of cases, legal
doctrine may play a less significant role, and judicial behavior may more closely
approximate what the attitudinal model depicts. If so, this would account for the puzzle
that amicus briefs evidently have much less impact on outcomes in these cases. All this is
quite speculative, obviously, and clearly additional research is warranted in an effort to

determine whether amicus briefs play a different role in low-profile as opposed to highprofile cases.
An alternative explanation is that it very rarely takes more than two amicus briefs to
supply whatever additional information is valued to the Court under the legal model. The
Court may view three or more amicus briefs as repetitious or as an annoying effort to
"lobby" the Court, producing counterproductive results. We regard this explanation as
less plausible than the first explanation. The Court's most likely response to repetitive
amicus briefs is to ignore them, not to punish the party they support.
Third, there is the dramatic success of the Solicitor General as an amicus filer. As we
have seen, there are a variety of explanations for the Solicitor General's success with
amicus briefs, including the possibility that the Justices defer to the views of the Solicitor
General for strategic reasons and the possibility that the Justices defer because they
assume that the executive branch will tend to endorse politically popular positions. But
these explanations are weak. Often the Solicitor General files amicus briefs at the
invitation of the Court, or on issues as to which the executive branch previously has had
no views or only mild preferences. In addition, most of the cases in which the Solicitor
General files amicus briefs involve issues as to which it is unclear what the public's
preferences might be. Both the Justices themselves and close observers of the Solicitor
General's office attribute the high rate of success to the Solicitor General's reputation for
objectivity *819 in accurately stating the law. [FN194] It is reasonable to assume that this
is at least part of the explanation for the Solicitor General's remarkable success as an
amicus filer, and this too tends to support the legal model.
Fourth, our other attempts to measure the impact of high-quality amicus briefs, while
admittedly not always supportive of the legal model and often not producing statistically
significant results, provide modest support for the legal model. Although the ACLU and
the AFL-CIO, two other filers of high-quality briefs, do not consistently beat benchmark
rates of success, they have been successful more than the average amicus filer. Our study
of the impact of amicus briefs filed by experienced lawyers also provides suggestive
support for the legal model.
In arguing that the legal model is best supported by our findings, we do not suggest that
the legal model provides the sole explanation for Supreme Court decisions, or that our
data do not also provide some support for the rival models. We do believe, however, that
our study provides evidence that amicus briefs that speak to the requirements of the law
exert some influence on the outcomes reached by the Court. In other words, law matters,
and because law matters, amicus briefs that speak to the requirements of the law matter.
VI. Reconsidering the Rising Tide of Amicus Briefs
Does our study of the impact of amicus briefs on the outcomes reached by the Supreme
Court explain the remarkable proliferation of such briefs in the last half century? We
think it provides some missing pieces of the picture. But it is doubtful that the impact of
briefs on outcomes is the sole driving force behind this phenomenon. Multiple factors
must be at work, some of which are not well understood and will require further research
to comprehend fully.
As noted in Part II, the Court's adoption of an open door policy toward the filing of
amicus briefs provides one part of the explanation for the surge in amicus filings in the
last three decades. The knowledge that any group can file an amicus brief without risk of
rejection increases the benefits to interested organizations of seeking to file such a brief,

whatever those benefits might be. This is especially so relative to the previous state of
affairs, marked by uncertainty as to *820 whether such a brief would be accepted. Thus,
the Court's gradual embrace of the open door policy, starting in the late 1950s, probably
accounts for some of the increase. Still, as we explained in Part II, the continued
proliferation of amicus briefs into the 1980s and 1990s is difficult to attribute to the open
door policy alone, which has now been firmly in place for several decades.
An awareness that amicus briefs can influence outcomes, even if that understanding is
only intuitive among Supreme Court litigators, may also account in part for the increase
in filings. To be sure, our study reveals no evidence that would suggest that amicus briefs
in general have had an increasing impact on outcomes over the fifty years of our study.
The various measures we have developed of success rates over time suggest at most a
constant or perhaps downward trend in terms of success rates over the period of our
study. [FN195] Nevertheless, it may be that perceptions of impact have grown as
anecdotal examples of influence have multiplied. With respect to the amicus filings of the
Solicitor General, for example, our study shows that such briefs are associated on average
with a 17% increase in petitioner success and a 26% increase in respondent success. If the
Justice Department has become aware of this remarkable record, even if only
impressionistically, it would stand to reason that the Department would make increasing
use of Solicitor General amicus briefs in order to influence Supreme Court decision
making. In fact, we find that the Solicitor General's office has dramatically increased its
amicus filings during the period of our study. [FN196] Similar points could be made,
albeit with more qualifications, about the States, the ACLU, and the AFL-CIO.
With respect to other filers, however, it is far from clear that impact on outcomes
provides much, if any, explanation for the popularity of amicus participation. The
average filer supporting petitioners, in particular, cannot be shown to have any impact on
outcomes. [FN197] We *821 need some other explanation to account for the behavior of
these filers.
One possible explanation is that amicus filings have proliferated in accordance with a
kind of "arms race" phenomenon. The theory would be that interest groups file amicus
briefs out of fear that rival groups will file for the other side. For example, the general
counsel of an organization considering whether to file an amicus brief may harbor few
illusions that such a brief will have any impact on the outcome of the case. But other
officers or the membership of the organization may not be so sophisticated. The great
fear of the general counsel may be that the Court will rule adversely to the organization's
interest, and in so ruling, may even cite an amicus brief filed in support of the other side.
Should this happen, the other officers or members of the organization may demand an
explanation for why the group did not file its own brief to protect its interest. One can
easily see how, if enough general counsel engage in this kind of worrying, amicus briefs
might begin to proliferate, even without any solid evidence that such briefs have much
effect on outcomes.
If the arms race conception of amicus participation has any validity, then the number of
amicus briefs should tend to be about the same on both sides of a case. [FN198] In other
words, if groups supporting the petitioner anticipate that groups supporting the
respondent will file multiple briefs, then groups supporting the petitioner will file
multiple briefs. In contrast, if groups supporting petitioner anticipate that groups
supporting respondent will sit out the controversy, or will file only one or two briefs, then

there should be few or no briefs filed by the groups supporting petitioner. Over a large
enough number of cases (as in our database), one would expect the dispersion of the
difference between the number of briefs supporting petitioner and the number of briefs
supporting respondent in each case to be narrow, and to spike at zero. In other words, if
we subtract the amicus briefs supporting respondent from the briefs supporting petitioner
in each case, we should find zero to be the most common number and a high
concentration of low numbers on both sides of zero.
*822 To test this prediction, Figure 23 plots the dispersion of the difference in number of
briefs supporting petitioner and respondent in cases in which two or more amicus briefs
were filed. As can be seen, the dispersion does spike at zero, it is highly symmetrical, and
the numbers of cases showing differences greater than three fall off very rapidly. For
some reason, the drop-off is not entirely continuous, in that differences of -2 and +2
occur with virtually the same frequency as -1 and +1.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
The tendency of amicus briefs to be evenly distributed on both sides not only helps
explain the proliferation of amicus briefs, but may also account in part for why a study
such as ours has difficulty detecting the substantive impact of amicus briefs. Consider in
this regard the interest group theory. Even if the interest group theory of amicus briefs
were valid, the arms race phenomenon would make this difficult to detect. This is
because one side would rarely succeed in filing large numbers of briefs signalling strong
political support to the exclusion of similar filings on the other side. Each side's
enlistment of multiple supporting briefs would in most cases cancel out the signalling
effects of the other side's efforts. It is theoretically possible, therefore, that *823 the
interest group model--or simply a widespread acceptance of the validity of the interest
group model among organizations interested in Supreme Court litigation [FN199]--could
explain both the rising incidence of amicus participation and the lack of evidence of
impact on outcomes, at least as a general matter, from the filing of amicus briefs.
The phenomenon of cases with unusually high numbers of briefs, delineated in Part I,
seems consistent with this explanation. For example, in the most extreme case, Webster
v. Reproductive Health Services, pro-life forces generated forty-six briefs and pro-choice
forces mustered thirty-two. At least on the pro-life side, it appears that there was a
deliberate strategy among pro-life groups to try to create the impression, by filing as
many briefs as possible, of widespread and intense opposition to Roe v. Wade. [FN200]
The pro-choice forces made greater efforts to coordinate their filings so as to avoid
repetitive argument. [FN201] Still, it is hard to imagine that thirty-two briefs were needed
in order to lay out all the considerations relevant to a reaffirmation of Roe v. Wade. At
some level, the pro-choice forces appear also to have sought to generate the impression of
powerful interest group support for the outcome desired. [FN202] The net effect was that
the two sides largely neutralized each other, at least in terms of trying to demonstrate
greater public support for their respective positions.
The relatively even distribution of amicus filings between sides may also explain why we
do not see stronger evidence of any effect on outcomes from high-quality briefs, as
predicted by the legal model. Insofar as the legal model accurately portrays the judicial
process as being concerned with deciding cases correctly--or insofar as organizations
interested in Supreme Court cases believe that this is a fair characterization of the judicial

process--these organizations will have an incentive to try to commission amicus briefs
that provide additional legal arguments and factual data that are of value to the Court in
reaching decisions consistent with jurisprudential norms. If both sides share this belief,
then we should see some increase in amicus filings-- although presumably not as extreme
an increase in numbers as the interest group theory would predict.
*824 Again, however, the net effect of this increase in amicus activity might not be
noticeable in terms of overall outcomes. This is because each side's attempt to file amicus
briefs with additional arguments and information would to some extent cancel out the
other side's effort to come up with new arguments and information. Clearly, there are
inherent limits to how many new ideas and background studies can be submitted to the
Court. Further, in many cases, by the very nature of things, better arguments and
empirical support will favor one side over the other. So the potential for cancelling out
the effect of a brief on the other side will not be as dramatic under the legal model as
under the interest group model. Still, a combination of the legal model and the arms race
hypothesis can also explain how the incidence of amicus participation might rise even
though it is not evident from the aggregate data that there are notable benefits from the
filing of amicus briefs.
The abortion controversy again illustrates how under the legal model one might see an
increase in amicus filings on both sides of an issue. Suppose it is known that pro-choice
forces plan to file an amicus brief by a group of legal historians arguing that there was no
tradition of regulating abortion at the time of the enactment of the Fourteenth
Amendment. [FN203] Pro-life forces are likely to regard such a brief as supporting the
case for a constitutional right to abortion, and hence would feel compelled to sponsor
amicus briefs seeking to show the opposite. The net effect would be that the Court would
receive additional and perhaps valuable information to assist its deliberations. It is
unlikely, however, that the new information would tip the outcome in one direction or
another (although it might have such an impact if only one side submitted such an
historical brief).
In addition to the open door policy, the impact on outcomes, and the arms race
possibility, it is also important to consider the internal benefits to groups of filing amicus
briefs. Political scientists have long been sensitive to the possibility that the real audience
for amicus briefs is not the Court but the membership of the group sponsoring the brief.
[FN204] The Court's increasing proclivity to cite and quote from *825 amicus briefs,
documented in Part I, is particularly relevant here. Citation or quotation of a brief in the
official Reports of the United States Supreme Court can lend legitimacy to a group, and
may be used by the group in its publicity efforts to create the impression that it has
"access" to or "influence" with the Court. Interest groups can use this impression to
obtain new members and contributions. Even if the group's briefs are never cited, the
brief can be distributed to members and others as evidence that the group's leadership is
diligently pursuing its members' interests in high places. No doubt emulation enters into
the picture here as well. If one group starts filing amicus briefs and touting this to its
members and others, other groups may be more likely to start filing as well.
Finally, there may be structural explanations for the increase in amicus brief activity.
Andrew Koshner, in a recent study, has outlined a number of possible structural causes.
[FN205] Included in his list are increased activism on the part of the Court, increased
legislative activity by Congress, and increased numbers of organized interest groups with

permanent offices in Washington, D.C. Specifically, Koshner argues that the Court
became more activist in the 1960s and 1970s, which increased the possibility of securing
legal change through litigation. [FN206] This of course is when the tide of amicus filings
started to rise. He also points out that the volume of new legislation from Congress
increased substantially about the same time. [FN207] New legislation increases the
number of unresolved legal questions that have an impact on interest groups, and may
stimulate more amicus filings. The growth of interest groups in Washington also parallels
the proliferation of amicus briefs, [FN208] plausibly suggesting that the permanent
institutional presence of these groups in the capital has brought the activity of filing
amicus briefs within the reach of many more organizations than was the case before the
1960s.
We would add two other factors to Koshner's list. The first is the growth in the caseloads
in the lower courts. The Supreme Court is extremely constrained in the number of argued
cases it can hear and resolve *826 in any given year. [FN209] At its peak, the Court
heard around 150 cases; today, due to the abolition of mandatory appeals and the Court's
own restrictive policies in granting certiorari, [FN210] the total is closer to half that.
[FN211] Meanwhile, the number of cases decided in the lower courts has continued to
grow. [FN212] Thus, most litigants in the lower courts and most groups interested in
issues being litigated in the lower courts will never be able to secure a direct ruling on
their issue from the Supreme Court. This situation may create great pressure for litigants
and groups to try to influence the way the Court writes opinions in the cases it does
decide, in order to secure broad rulings or dicta that may influence the disposition of
other matters in the lower courts in a favorable manner. One obvious way to do this
would be to file amicus briefs in the most directly relevant cases.
The second factor we would add to Koshner's list is the growth in the number of lawyers.
One possible explanation for the surge in amicus filings is that it is lawyer-driven, at least
in part, rather than client-driven. [FN213] For example, it could be argued that
participation in Supreme Court litigation is a highly prestigious activity for law firms,
useful in recruiting new associates, retaining talented lawyers in the firm, and securing
clients. [FN214] Given both the severe constraint on the *827 number of cases argued
before the Supreme Court and the increased numbers of lawyers competing for
opportunities to appear in such cases, however, the chances of any law firm's having
many cases before the Supreme Court are small. Preparing and filing amicus briefs in this
context becomes a kind of surrogate activity for real Supreme Court litigation. Law firms
may have some control over the volume of this surrogate litigation, insofar as they can
either try to persuade their clients that filing amicus briefs is a good idea or offer to file
briefs at a reduced rate or even on a pro bono basis.
Figure 24 shows, for purposes of comparison, the rates of change in the number of
amicus briefs, the number of cases in the federal courts of appeals, and the number of
practicing lawyers in the United States from 1951 (the first date for which common
comparative data were readily available) through 1994. [FN215] As can be seen, all three
lines increase substantially from 1951 to 1994. Interestingly, however, the rate of change
of cases in the courts of appeals tracks the rate of change in amicus briefs more closely
than does the rate of change in the number of lawyers. This is a small piece of
circumstantial evidence suggesting that the imbalance between the number of lower court
cases and the severely constrained number of Supreme Court docket slots has contributed

to the rise in amicus briefs. Alternatively, it may mean only that the rise in amicus
activity mirrors more general forces in society (whatever exactly they may be) that have
produced increased litigation in the federal courts in the last half century.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE
*828 As should be obvious, we are not in any position to offer any definitive judgment
about why the amount of amicus curiae activity has risen so much in the Supreme Court
during the last fifty years. Further research will be needed in order to learn more about
the relative importance of the factors we have identified above, and perhaps other factors
as well, in explaining this striking development.
Conclusion
Amicus curiae briefs have become an increasingly important phenomenon in Supreme
Court litigation. Once a rarity, such briefs are currently filed in the Supreme Court at the
rate of about 500 per year. If nothing else, these briefs consume significant amounts of
legal resources--and a significant portion of the shelf space devoted to the Court's records
and proceedings. As the number of amicus submissions has soared, so have the citations
and quotations of amicus briefs found in the Justices' opinions.
The obvious question is whether, or to what extent, these submissions influence the
decisions rendered by the Court. Although political scientists and, to a lesser degree, law
professors have turned increasingly to empirical analysis in recent years, no one has
undertaken to try to answer this question by analyzing the patterns of amicus
participation and associated outcomes in a large number of cases decided *829 over a
significant span of time. One reason such a study has not been done is that the political
scientists who study the Supreme Court overwhelmingly start from the attitudinal model,
which explains outcomes in terms of the preexisting political beliefs of the Justices. Such
a model suggests that amicus briefs should have little or no impact on outcomes. Perhaps
not surprisingly, therefore, the database political scientists use to study the Court (which
was developed by attitudinal scholars [FN216]) does not include information on the
number of amicus briefs filed in each case in support of each side or by key institutional
litigants. The lack of readily accessible data has undoubtedly discouraged empirical
research.
In this Article, we report our efforts to fill this gap in our knowledge by developing and
analyzing a database consisting of over 6000 Supreme Court decisions over fifty years.
Some of our results confirm the findings of previous, more limited studies. Most
prominently, our survey shows that the Solicitor General enjoys a unique degree of
success as an amicus filer. We also show that other institutional litigants--the ACLU, the
AFL-CIO, and the States--enjoy above-average success, although their success rates
fluctuate depending on whether they support petitioners or respondents and never reach
the same level achieved by the Solicitor General.
In two respects, however, our study generates results wholly unanticipated by the prior
literature. First, we show that amicus filers supporting respondents consistently enjoy
more success than do amicus filers supporting petitioners. For example, amicus filers
who support respondents are in general 7% more successful than those who support
petitioners, and the Solicitor General is 9% more successful when supporting respondents
than when supporting petitioners. [FN217]
Second, we find that although small disparities of amicus support (one or two briefs to

none) may be associated with increased success for the supported party, larger disparities
(three briefs or more to none) show little sign of increased success and may possibly even
be counterproductive. [FN218] Undoubtedly one reason we find little support for higher
success rates with larger disparities of filings is that there are very few cases that have
such disparities. In most cases the amicus briefs are symmetrically distributed between
the parties; patterns like *830 that encountered in Jaffee v. Redmond, where fourteen
briefs supported respondent and none supported petitioner, are extremely rare.
Regarding the implications our results have in terms of identifying the factors that
motivate Supreme Court Justices, we must speak much more tentatively. The attitudinal
model, at least in its undiluted form, seems to find the least support in our findings.
Amicus briefs clearly do matter in many contexts, and this means that the Court is almost
certainly influenced by additional information supplementing that provided by the parties
to the case. The strategic actor variation on the attitudinal model fares better, since the
Court appears to be more attentive to information supplied by the Solicitor General
(representing the executive branch) and, to a lesser degree, to information coming from
the States than it is to the information supplied by amicus filers in general. The interest
group model, which predicts that the Justices will respond to signals suggesting that
organized interest groups disproportionately favor one side over the other, finds only
equivocal support. Small disparities of support for one side may matter, although only
weakly. Large disparities, however, perhaps because they occur so rarely, cannot be
shown to have any impact; indeed, they appear often to work against the interests of the
supported party.
We think the explanatory model that fares the best overall is the traditional legal model
reflected in the rules and procedures of the Court. Amicus briefs matter insofar as they
provide legally relevant information not supplied by the parties to the case--information
that assists the Court in reaching the correct decision as defined by the complex norms of
our legal culture. This explanation can account for the fact that respondents benefit from
amicus support more than petitioners, since it is likely that respondents on the whole are
less likely to be represented by experienced counsel. It can also account for the apparent
pattern that small disparities of support for one side over the other are associated with
greater success on the part of the supported party, since the low-profile nature of these
cases may make the Court more attentive to legal arguments. Finally, of course, it is
consistent with the remarkable success of the Solicitor General and the significant if less
dramatic success of other institutional litigants that employ skilled and experienced
Supreme Court advocates. This does not mean that the legal model explains all the
Court's decisions. Nevertheless, we think our findings support the conclusion that legal
doctrine matters in at least a significant portion of the Court's business.
*831 Appendix A: Cases with Twenty or More Amicus Briefs, 1946-1995
The following Table summarizes the issue in the thirty-four cases that have triggered
twenty or more amicus briefs during the fifty-year period of our study, indicating also the
year and the number of briefs filed.
Case
Subject Matter
Briefs
1 Webster v. Reproductive Health Servs., Abortion (constitutional 78
492 U.S. 490 (1989)
aspects)
2 Regents of the Univ. of Cal. v. Bakke, Affirmative action
54

438 U.S. 265 (1978)
(constitutionality)
3 Cruzan v. Director, Mo. Dep't of Health, Right to die
39
497 U.S. 261 (1990)
(constitutional
aspects)
4 Container Corp. of Am. v. Franchise Tax State tax power
32
Bd. of Cal., 463 U.S. 159 (1983)
(constitutionality)
5 Pacific Mut. Life Ins. Co. v. Haslip, 499 Punitive damages
31
U.S. 1 (1991)
(constitutionality)
6 Planned Parenthood v. Casey, 505 U.S. 833 Abortion (constitutional 31
(1992)
aspects)
7 United Steelworkers v. Weber, 443 U.S. Affirmative action
29
193 (1979)
(Title VII)
8 Pacific Gas & Elec. Co. v. Public Utils. First Amendment (speech) 29
Comm'n of Cal., 475 U.S. 1 (1986)
9 Lucas v. South Carolina Coastal Council, Takings (constitutional) 28
505 U.S. 1003 (1992)
10 Sony Corp. of Am. v. Universal City
Copyright
27
Studios, Inc., 464 U.S. 417 (1984)
11 DeFunis v. Odegaard, 416 U.S. 312 (1974) Affirmative action
26
(constitutionality)
12 Wisconsin v. Mitchell, 508 U.S. 476
First Amendment (speech) 26
(1993)
13 Romer v. Evans, 517 U.S. 620 (1996)
Gay rights (Equal
26
Protection Clause)
14 City of L. A. v. Preferred
First Amendment (speech) 25
Communications, Inc., 476 U.S. 488
(1986)
15 TXO Prod. Corp. v. Alliance Resources
Punitive damages
25
Corp., 509 U.S. 443 (1993)
(constitutionality)
16 Federal Energy Regulatory Comm'n v.
Federalism/Congressional 24
Mississippi, 456 U.S. 742 (1982)
power
17 Babbitt v. Sweet Home Chapter of
Environment (Endangered 24
Communities, 515 U.S. 687 (1995)
Species Act)
18 BMW of N. Am., Inc. v. Gore, 517 U.S. 559 Punitive damages
24
(1996)
(constitutionality)
19 Dolan v. City of Tigard, 512 U.S. 374 Takings (constitutional) 23
(1994)
20 Wygant v. Jackson Bd. of Educ., 476 U.S. Affirmative action
22
267 (1986)
(constitutionality)
21 Yee v. City of Escondido, 503 U.S. 519 Takings (constitutional) 22
(1992)
22 Daubert v. Merrell Dow Pharms., Inc., 509 Expert testimony (Fed. 22
U.S. 579 (1993)
R. Evid.)
23 Barclays Bank PLC v. Franchise Tax Bd. of State tax power
22
Cal., 512 U.S. 298 (1994)
(constitutionality)
24 Swann v. Charlotte-Mecklenburg Bd. of School desegregation
21

Educ., 402 U.S. 1 (1971)

(Equal Protection

Clause)
25 Lemon v. Kurtzman, 403 U.S. 602 (1971) First Amendment
21
(religion)
26 City of Akron v. Akron Ctr. for Reprod. Abortion (constitutional 21
Health, Inc., 462 U.S. 416 (1983)
aspects)
27 Thornburgh v. American College of
Abortion (constitutional 21
Obstetricians and Gynecologists, 476
aspects)
U.S. 747 (1986)
28 Browning-Ferris Indus., Inc. v. Kelco Punitive damages
21
Disposal, Inc., 492 U.S. 257 (1989)
(constitutionality)
29 Hodgson v. Minnesota, 497 U.S. 417 (1990) Abortion (constitutional 21
aspects)
30 Rust v. Sullivan, 500 U.S. 173 (1991) First Amendment (speech) 21
31 Adarand Constructors, Inc. v. Pena, 515 Affirmative action
21
U.S. 200 (1995)
(constitutionality)
32 Metro Broad., Inc. v. FCC, 497 U.S. 547 Affirmative action
20
(1990)
(constitutionality)
33 Lee v. Weisman, 505 U.S. 577 (1992)
First Amendment
20
(religion)
34 Board of Educ. v. Grumet, 512 U.S. 687 First Amendment
20
(1994)
(religion)

[FNd1]. Assistant Professor of Law, Marquette University. B.A., 1986, Yale University;
J.D., 1989, Harvard University.
[FNdd1]. John Paul Stevens Professor of Law, Northwestern University. B.A., 1971,
Grinnell College; B.A., 1973, Oxford University; J.D., 1977, University of Chicago. The
authors express their appreciation to Robert W. Bennett, Ashutosh Bhagwat, Shari S.
Diamond, John Mark Hansen, Richard J. Lazarus, James Lindgren, Craig Allen Nard,
Christopher M. Rohrbacher, Gerald N. Rosenberg, Nancy Scherer, James B. Speta, and
the participants in the American Politics Workshop at the University of Chicago and the
Georgetown University Law Center Supreme Court Institute for helpful comments on
previous drafts of this paper; to Michael R. Borovik, Joel F. Knutson, Michael N. Levy,
and John van Voorhis for statistical assistance; and to Nicholas A. Brannen, Tara C.
Campbell, Margaret M. Johnson, Thomas D. Noonan, and Andrew T. O'Neill for
research assistance.
[FN1]. Although dated, the best history of amicus curiae briefs in the Supreme Court
remains Samuel Krislov, The Amicus Curiae Brief: From Friendship to Advocacy, 72
Yale L.J. 694 (1963). The first recorded appearance of an amicus curiae in the Supreme
Court occurred in 1821, see Green v. Biddle, 21 U.S. (8 Wheat.) 1 (1823), which perhaps
not coincidentally was the first year the Court accepted written briefs for filing. See
David M. O'Brien, Storm Center: The Supreme Court in American Politics 146 (1986).

[FN2]. See Steven Puro, The Role of Amicus Curiae in the United States Supreme Court:
1920-1966, at 56 tbl.III-1 (1971) (unpublished Ph.D. dissertation, State University of
New York at Buffalo) (on file with the University of Pennsylvania Law Review).
[FN3]. See infra Figure 23 (presenting specific data evidencing the increased filing of
amicus briefs).
[FN4]. See, e.g., Edmund Ruffin Beckwith & Rudolf Sobernheim, Amicus Curiae-Minister of Justice, 17 Fordham L. Rev. 38 (1948); Luther T. Munford, When Does the
Curiae Need an Amicus?, 1 J. App. Prac. & Process 279, 281-83 (1999).
[FN5]. The Court will on occasion base its decision on a point or argument raised only in
an amicus brief. See, e.g., Teague v. Lane, 489 U.S. 288, 300 (1989) (plurality opinion of
O'Connor, J.) (ruling against petitioner on question of retroactivity even though the issue
"has been raised only in an amicus brief"); Oregon ex. rel. State Land Bd. v. Corvallis
Sand & Gravel Co., 429 U.S. 363, 368 n.3, 382 (1977) (overruling an earlier case even
though this action was urged only by amici); Mapp v. Ohio, 367 U.S. 643, 646 n.3 (1961)
(overruling Wolf v. Colorado, 338 U.S. 25 (1949), and adopting exclusionary rule in
cases of Fourth Amendment violations by state officials, even though that course of
action had been urged only by amicus ACLU). As a general rule, however, the Court will
not address issues raised only by an amicus. See, e.g., DelCostello v. International Bhd.
of Teamsters, 462 U.S. 151, 154 & n.2 (1983) (citing United Parcel Serv., Inc. v.
Mitchell, 451 U.S. 56, 60 n.2 (1981), and noting the Court's hesitation to address an issue
raised only by an amicus).
[FN6]. Cf. Justice Breyer Calls for Experts to Aid Courts in Complex Cases, N.Y. Times,
Feb. 17, 1998, at A17 (quoting Justice Breyer as stating that "[amicus] briefs play an
important role in educating judges on potentially relevant technical matters, helping to
make us not experts but educated lay persons and thereby helping to improve the quality
of our decisions").
[FN7]. See infra text following note 40 (analyzing the frequency of references to amicus
briefs in the Court's opinions).
[FN8]. In an order explaining why he was denying leave to file a brief amicus curiae,
Judge Posner wrote the following:
After 16 years of reading amicus curiae briefs the vast majority of which have not
assisted the judges, I have decided that it would be good to scrutinize these motions in a
more careful, indeed a fish-eyed, fashion.
The vast majority of amicus curiae briefs are filed by allies of the litigants and duplicate
the arguments made in the litigants' briefs, in effect merely extending the length of the
litigants' brief. Such amicus briefs should not be allowed.
Ryan v. Commodity Futures Trading Comm'n, 125 F.3d 1062, 1063 (7th Cir. 1997)
(Posner, J., in chambers).
[FN9]. Among Supreme Court Justices, Robert Jackson at least occasionally expressed

such a view of amicus briefs. In Craig v. Harney, 331 U.S. 367 (1947), Jackson made the
following remark about the amicus brief filed by the American Newspaper Publishers
Association:
[I]t does not cite a single authority that was not available to counsel for the publisher
involved, and does not tell us a single new fact except this one: "[The Association's]
membership embraces more than 700 newspaper publishers whose publications represent
in excess of eighty per cent of the total daily and Sunday circulation of newspapers
published in this country."
Id. at 397.
[FN10]. 518 U.S. 1 (1996).
[FN11]. Id. at 35-36 (Scalia, J., dissenting).
[FN12]. See, e.g., Neal K. Komesar, Imperfect Alternatives: Choosing Institutions in
Law, Economics, and Public Policy 53-97, 123-50 (1994) (explaining the interest group
theory of politics and arguing for its extension to judicial processes); Einer R. Elhauge,
Does Interest Group Theory Justify More Intrusive Judicial Review?, 101 Yale L.J. 31,
35-48 (1991) (arguing that judicial processes are subject to the same interest group
dynamics as other political processes).
[FN13]. We do not mean to suggest that Judge Posner, who has expressed
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